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Wigmore’s Definition of Privilege
(1) [W]HERE LEGAL ADVICE OF ANY KIND IS SOUGHT; 
(2) FROM A PROFESSIONAL LEGAL ADVISER IN THE

LAWYER’S CAPACITY AS SUCH;
(3) THE COMMUNICATIONS RELATING TO THAT

PURPOSE; 
(4) MADE IN CONFIDENCE; 
(5) BY THE CLIENT; 
(6) ARE AT THE CLIENT’S INSTANCE PERMANENTLY

PROTECTED; 
(7) FROM DISCLOSURE BY THE CLIENT OR BY THE

LEGAL ADVISER; 
(8) EXCEPT THE PROTECTION BE WAIVED.



Miscellaneous Privilege Notes
• Applies only to Communications, not 

Physical Evidence; 
• It’s the CLIENT’s Privilege, not the Lawyer’s;
• Absent Consent, a Lawyer must Always Assert 

the Privilege;
• Privilege is Either a Creature of the Common 

Law  or Statute & Varies from State to State 
and from a State to the Federal System;

• Communications between Attorney & Client 
in the Presence of a Non-Agent 3rd Person 
Vitiates the Privilege;



More Privilege Notes
• If a Client, by Mistake or Otherwise, Discloses

Info. the Privilege Can be Deemed Waived;

• A ‘Fairness Doctrine’ May Apply as to the Amount
of Information that can be Revealed;

• When 2 or More Clients (e.g., Partners in a
Partnership) Engage the Same Attorney for a
Matter, the Communicating Client, Knowing that
the Attorney Represents the Other Party Also,
Would not Ordinarily Intend that the Facts
Communicated to the Lawyer Should be Kept
Secret from the Other Client;



Still More Privilege Notes

• As a General Rule, the Name of a
Client and the Fee Paid by a Client
to a Lawyer is not Protected by
Privilege;

• Privilege Survives Death;

• If You Talk to Your Mom, the
Privilege Doesn’t Apply Unless
Your Mom is Your Lawyer.
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6th

Amendment, 
Assistance of 
Counsel 
Clause



6th Amendment
The Sixth Amendment’s right to 

effective assistance attaches directly to 
the fidelity and competence of defense 
counsel’s services, regardless of whether 

counsel is appointed or privately 
retained.

Sixth Amendment
Rights of Accused in Criminal Prosecutions

https://www.congress.gov/content/conan/pdf/GPO-CONAN-2017-10-7.pdf

https://www.congress.gov/content/conan/pdf/GPO-CONAN-2017-10-7.pdf








.

• Washington pleaded guilty in Florida to three capital murder 
charges;

• In plea colloquy, he told trial judge that, although he 
committed a string of burglaries, he had no significant prior 
criminal record and that, at time of killing spree, he was 
under extreme stress caused by inability to support his  
family;

• Trial Judge says he has, “a great deal of respect for people 
who are willing to step forward and admit their 
responsibility.”

• In preparing for sentencing, Tunkey spoke with Washington 
about client’s  background, but did not seek out character 
witnesses or request a psychiatric examination;

• Strategically, Tunkey thought it best to rely on plea colloquy 
for evidence as to such matters, thus preventing State from 
cross-examining Washington and from presenting 
psychiatric evidence of its  own.



.• Tunkey did not request a presentence report, because it 
would have included his  client’s  criminal history and would 
have undermined claim of no significant prior criminal 
record;

• Finding numerous aggravating circumstances and no 
mitigation, trial judge sentenced Washington to death on 
each murder count;

• Death sentence survived state court process;
• Washington filed federal habeas corpus action alleging 

ineffective assistance of counsel;
• District Court denied relief, but Court of Appeals  found 6th

Amendment violation and ordered remand;
• SCOTUS accepted review; &
• SCOTUS reverses the Court of Appeals  in an 8-1 decision 

and establishes test for determining competence in a 
criminal context.



The Strickland Test

1. Was the lawyer’s performance deficient,
meaning was it so fundamentally
defective so as to require a reversal of a
conviction or a sentence?

2. Did the deficient performance
prejudice the defendant, i.e., is there a
reasonable probability that the result
would have been different?



The Strickland Test
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McCoy v. Louisiana
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Non-Delegable Client Decisions

1.Whether to Plead Guilty;
2.Whether to Waive the Right 

to a Jury Trial;
3.Whether to Testify on One’s  

Own Behalf; &
4.Whether to Forgo an Appeal. 
























