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TOPICS 

1. Fees – Clear Communication/ABA

2. Duties to Potential Clients

3. Rules on Represented Parties Protect Clients



New ABA Ethics 
Opinion 505

Would Require Drastic 
Change for Many 
Practitioners



AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON 
ETHICS AND PROFESSIONAL RESPONSIBILITY 
Formal Opinion 505 May 3, 2023 
Fees Paid in Advance for Contemplated Services 
Under the Model Rules of Professional Conduct, a fee paid to a lawyer in advance for services to be rendered in the future must be 
placed in a client trust account and may be withdrawn only as earned by the performance of the contemplated services. This protects 
client funds and promotes client access to legal services in the event the representation terminates before all contemplated services 
have been rendered. All fees must be reasonable, and unearned fees must be returned to the client. Therefore, it is not accurate to label 
a fee “nonrefundable” before it actually has been earned, and labels do not dictate whether a fee has been earned. 
This opinion examines a lawyer’s obligations under the ABA Model Rules of Professional Conduct with respect to fees paid in advance 
for legal work to be performed by the lawyer in the future.1 In particular, this opinion seeks to clarify the proper handling and 
disposition of fees paid in advance for legal work to be performed in the future, including where the lawyer must deposit and maintain 
the funds and when the lawyer may treat them as earned. The opinion also explains when a lawyer must refund all or a portion of fees 
paid in advance and discusses whether such a payment may be, or can even be labeled, “nonrefundable.” The answers are derived from 
the application of several Model Rules, including: 1.5(a), 1.5(b), 1.15(a), 1.15(c), 1.15(d), and 1.16(d). 
Fees for services may be paid after completion of the services, of course. However, for certain matters, many lawyers request or require 
that funds in a certain amount be paid to the lawyer at the outset of the representation to secure payment for the lawyer’s later work. 
Under the Model Rules such fees must be placed in a Rule 1.15-compliant trust account, to be disbursed to the lawyer only after the fee 
has been earned. This is to protect the client from the risk that the lawyer may not be able to refund the prepaid fee in the event the 
representation terminates before the contemplated work is completed. The Model Rules protect the lawyer from the risk of nonpayment 
by allowing advance fees to be received and protect the client by requiring that the funds are kept safe and separate from the funds of 
the lawyer or firm. 



ABA Discusses Terminology

• “advance fee,” an “advanced fee,” an “advance fee payment,” an “advance fee deposit,” a “fee advance,” or 
simply an “advance.” Advances are also sometimes called “special retainers,” “security retainers,” or simply 
“prepaid fees.” 

• Retainer; general retainer

• If a flat or fixed fee is paid by the client in advance of the lawyer performing the legal work, the fees are an 
advance. Use of the term “flat fee” or “fixed fee” does not transform the arrangement into a fee that is “earned 
when paid.” “Flat” or “fixed” does not even mean that the fee must be paid at the commencement of the 
representation, although most lawyers who do not have an existing relationship with a client may want to ensure 
payment and may, therefore, ask for the fee to be paid in advance before committing to the representation. If they 
do, as will be emphasized below, then that fee must be placed in a Rule 1.15-compliant trust account, to be 
disbursed to the lawyer only after the fee has been earned. 

• The Model Rules of Professional Conduct do not allow a lawyer to sidestep the ethical obligation to safeguard 
client funds with an act of legerdemain: characterizing an advance as “nonrefundable” and/or “earned upon 
receipt.” 



ABA INSULTS TENNESSEE RULE

Some jurisdictions have authorized lawyers to 
treat advances as the lawyer’s property upon 

payment, so long as the client signs a fee 
agreement designating the sum as 

“nonrefundable” or “earned on receipt” or 
some other variation on this theme.23 This 

approach departs from the safekeeping policy 
of the Model Rules described herein and 
creates unnecessary risks for the client.

As a practical matter it may be somewhat 
more difficult to determine what has been 

earned and what is unearned when a 
representation ends before completion of the 
contemplated services when the client pays a 

flat or fixed fee instead of an hourly rate. 
However, courts routinely apportion the 

services completed and sum earned when a 
representation terminates before a lawyer has 

completed all of the contemplated work.



ABA 
“Hypothetical”

Hypothetical 3 (Flat Fee) 

A client seeks to hire a lawyer for representation in a criminal matter. The fee 
agreement provides: “Client shall pay Lawyer the sum of $15,000 for 
representation in the matter of State v Client, and that no part of the flat fee 
shall be refunded for any reason. Client understands that the flat fee is the 
agreed upon amount due Lawyer regardless of the time expended on the 
matter or how it is resolved.” Client signed the agreement and paid the full 
$15,000. Lawyer deposited the $15,000 into his firm’s operating account. 
Lawyer reviewed the police report, left a message for the prosecutor and law 
enforcement officer, appeared on behalf of the defendant at the arraignment, 
and filed an appearance with the court. A few weeks after the arraignment, 
Client discharged Lawyer and requested an accounting and partial refund. 
Lawyer refused, stating that the flat fee was earned when it was paid. 

As we noted above, flat fees paid in advance of performing the work are 
subject to Rule 1.15(c) and the other rules set forth in the analyses in 
Hypotheticals 1 and 2. In other words, the foregoing rules regarding 
safekeeping, refundability, and reasonableness apply. 

Flat fees are not general retainers and must not be treated as such. That the 
price set for the representation is not based on hours worked but is instead 
based on the completion of certain described services does not mean that the 
fee must be considered earned on receipt or nonrefundable when there is 
work yet to be done. Of course, if the flat fee is paid after the work is 
completed, the funds are earned and are not deposited into the trust account. 



CONCLUSION

•ABA Basically Says All Representation 
Has to Be Hourly



THE REAL RULE

Tennessee RPC 1.5(f) 
specifically acknowledges 

“nonrefundable” fees

Commentary [4]: “The 
obligation to return any 

portion of a fee does not 
apply, however, if the lawyer 

charges a reasonable 
nonrefundable fee.”



MUST BE REASONABLE

Comment [4a]
No contingent fees 
in criminal cases.  

RPC 1.5(d)(2)



Reasonable 
Fees?



Reasonable
Big Firm Fees



Put It In Writing

RPC 1.5(f)  A fee that is 
nonrefundable in whole or in part 

shall be agreed to in writing, 
signed by the client, that explains 
the intent of the parties as to the 

nature and amount of the 
nonrefundable fee.

This is not difficult! Does not have to be fancy



Date

PERSONAL AND CONFIDENTIAL
Name & Contact Information

RE: REPRESENTATION AGREEMENT
State of Tennessee v.
Knox County General Sessions Court No.:

Dear

We want to thank you for the opportunity to represent you in the above-referenced matter in the 
Knox County General Sessions Court. This letter confirms the agreement that has been reached regarding 
the non-refundable retainer in your case and our obligation to you in the course of the representation.

The amount of the initial non-refundable retainer agreed upon is Dollars and is 
considered earned when paid. By your signature on this agreement, you are acknowledging the the non 
refundable nature of the retainer. An expense deposit of Dollars was also agreed upon and will 
be placed in our trust account. Unlike the non-refundable retainer, any remaining balance from the trust 
account will be refunded to you, assuming you do not owe the firm for fees or for other matters. The firm 
will record time pertaining to your representation at our currently hourly rates between $   to $   for 
attorneys, $  per hour for paralegals and $   per hour for law clerks and firm investigators. If the time 
expended exceeds the initial retainer, we will bill you on an hourly basis through the conclusion of the 
General Sessions Court proceedings. It is understood that if this case proceeds to criminal court, an 
additional representation agreement will be required.

The amount of the retainer is based upon several factors: (1) the nature and gravity of the offense 
charged; (2) the complexity of the case; (3) the commitment of the firm to take the case, thus being 
available to represent you and precluding our acceptance of other employment; (4) the firm's best estimate 
of the amount of time which will be expended to represent you; and (5) the experience, reputation and 
ability of the attorney(s) performing services for you in this matter.

The representation of persons in matters of this nature involves a level of commitment beyond that 
of most other areas of the practice of law, in that it involves issues of liberty and the potential of a criminal 
record. While this firm cannot and does not assure a favorable result in handling this matter, we always 
commit ourselves to render our best efforts at effective and zealous representation. The amount of the 
retainer established in your case also reflects that commitment.

It is the responsibility of our clients to pay for the normal expenses incurred in the course of our 
representation, such as copying expenses, postage expenses, court reporter fees, travel expenses, 
computerized research services, et cetera. By mutual agreement, expenses incurred will be billed against 
the expense deposit you make with the firm. If there are any expenses of a substantial nature, the firm 
will consult with you prior to incurring those expenses.

Recognizing that storage of closed files is cumbersome and expensive, you and the firm 
acknowledge that you may take possession of your physical file at the conclusion of the representation,



Name 
Date 
Page2

and that the firm may beforehand make and retain electronic or physical copies of some or all of the 
contents of the file.  If you do not take possession of the file within one year of the conclusion of the 
representation, you hereby authorize the firm, in the exercise of its discretion, to destroy your file and any 
physical or electronic copies at any time.

This letter represents the full agreement between you and the firm in this matter. If you have any 
question or disagreement with this letter, please contact us immediately.  Otherwise, please sign the 
original in the space provided below and return it to the firm.

Sincerely yours,

I have read the representation agreement and 
understand it to be the full agreement regarding 
fees and expenses in this case.

Name



Content

Matter Description 
of Fee

Non-
refundable?

Trust 
deposit Reasons Signature





New Clients

Represented 
Party Rule

Responsibilities 
to Potential 

Clients



Represented 
Parties

Rule 4.2 only prohibits, in representation of 
a client, communicating with someone else 
who is represented by counsel in the matter
• Rule 4.2 doesn’t protect lawyers – it 

protects clients. Clients aren’t property
• Doesn’t prevent second opinion
• Could be reasons client does not want 

current lawyer notified
• Professional courtesy and ethics might 

differ
• Duty of confidentiality could prohibit 

disclosure



Duties to 
Potential Clients

Conflicts?

RPC 1.8 Specific to Prospective Client

Rule 1.18 only prohibits representation of a client “with 
interests materially adverse . . . in the same or a substantially 
related matter.”

If you received info“that could be significantly harmful to the 
prospective client in the matter.”

Informed consent
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