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• Client hires lawyer to 
obtain deceased 
husband’s pension 
benefits from German 
government;

• Lawyer prepares 
application stating that 
client had not remarried;

• Shortly thereafter, 
Lawyer learns that client 
had, in fact, remarried; 

• Instead of correcting 
mistake, Lawyer sends 
uncorrected application 
to client and requests she 
mail it in herself. His 
cover letter says:
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The Federal Controlled Substances Act
(Slide Thanks to William Bogot, Fox Rothschild LLP)

• The Controlled Substances Act (“CSA”), Title II of the Comprehensive 
Drug Abuse Prevention and Control Act of 1970, is the legal 
foundation of the federal government’s fight against the abuse of 
illegal drugs.  21 U.S.C.  §§ 801 et seq.  Cannabis is classified as a 
Schedule 1 controlled substance under the CSA.  As such, cannabis is 
considered to have a high potential for abuse.  21 U.S.C. § 812.  Under 
federal law, it is illegal to to posses, manufacture, distribute, or 
dispense cannabis, or conspire to do so.  21 U.S.C. §§ 841(a)(1), 846.

• Although many members of Congress are ready to reclassify 
cannabis, until such legislation is passed, the possession, sale and 
distribution of cannabis remains a crime under the CSA.  
Notwithstanding state laws to the contrary,  individuals who violate 
the CSA are subject to federal criminal prosecution, and lawyers 
who assist them risk conspiring to violate federal law.  
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The Cole Memorandum



Cole’s ‘8’ Federal Enforcement Priorities
• Distribution of Marijuana to Minors;
• Revenue Used to Fund Criminal Enterprises, 

Gangs, Cartels;
• State-Authorized Activity Used to Cover Other 

Drug Trafficking and Illegal Activity; 
• Diversion from States Where Legal to Other 

States;
• Exacerbation of Public Health Issues;
• Violence in Cultivation and Distribution;
• Cultivation on Public Lands; and
• Possession or Use on Federal Property.



COLE WARNINGS



















Rule 1.2(d) Safe Harbor Provision

…a lawyer may discuss the legal 
consequences of any proposed 

course of conduct with a client and 
may counsel or assist a client to 

make a good-faith effort to 
determine the validity, scope, 

meaning or application of the law.



Rule 1.2, Comment 9
“Paragraph (d) prohibits a lawyer from 
knowingly counseling or assisting a 
client to commit a crime or 
fraud…...There is a critical distinction 
between presenting an analysis of legal 
aspects of questionable conduct and 
recommending the means by which a 
crime or fraud might be committed 
with impunity.”















Bar Association Opinions



.



…the proposed client conduct is known to be a violation of 
federal criminal law. In those circumstances, the role of the 
attorney is limited. While attorneys may counsel or assist a 
client in making good faith efforts to determine the validity, 
scope, meaning or application of the law, the Rule forbids 
attorneys from counseling a client to engage in the business or 
to assist a client in doing so.

Maine



…An Illinois lawyer 
may provide services 
to a client on legal 
matters generated by 
the Compassionate 
Use of Medical 
Cannabis Pilot 
Program Act…



ISBA Op. 14-07 Cont.
.

* * *
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(Slide Prepared by William Bogot, Fox Rothschild LLP)



State Remedies



The Colorado Fix



However, Six Months Later…

…the U.S. District Court for the District 
of Colorado amended its local rules 
and opted out of Comment 14. Thus, 
the U.S. District Court’s exception 
precludes members of that court’s bar 
from representing cannabis related 
businesses. 
See: http://www.cod.uscourts.gov/CourtOperations/RulesProcedures/LocalRules/AttorneyRules.aspx



Similar Fixes in Other States
Similarly, other states amended Rule 1.2 
allowing lawyers in their states to counsel and 
assist clients with state authorized cannabis 
related businesses:

•   Alaska (June 23, 2015);
• Connecticut (January 1, 2015);
• Hawaii (October 20, 2015);

• Nevada (May 7, 2014); 
• Oregon (February 19, 2015); & 

• Washington (November 6, 2014). 
Slide Prepared by William Bogot, Fox Rothschild LLP



The Illinois Solution













See In re Arenas, 535 B.R. 845 (B.A.P. 10th 
2015)(disallowing bankruptcy relief because 

their marijuana business activities are federal 
crimes); 

&
Olive v Commissioner of Internal 

Revenue, 792 F.3d 1146 (9th Cir. 2015)(holding 
that cannabis dispensary was precluded from 

taking business expense deductions under 
Internal Revenue Code because it is a “trade 

or business…Consist[ing] of trafficking in 
controlled substances…

Prohibited by Federal law.”)

Slide Prepared by William Bogot, Fox Rothschild LLP
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Crime Fraud Exception
• Involves Communications in Furtherance of  

Contemplated or Ongoing Crime or Fraud;
• First recognized by SCOTUS in a 1906 Decision;
• Privilege Promotes Full & Frank Communications 

b/n Attorney & Client but does not Protect 
Discussion of Future Wrongdoing;

• Thus, Privilege only Protects Communications 
About Past Wrongs: &

• Lawyer Need Not Know That Lawyer is Being 
‘Used’.





















.
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…On Personal Usage….











An Example
• .



Going to California
•Lawyer Travels to California to Visit 
Friends for New Years;

•During Visit, Buys >7 Pounds of Sour 
Diesel from a Friend;

•After Visit, Lawyer Begins Driving his 
Subaru Outback from California to 
Return Home; 

•Lawyer travels eastbound on I-80 
through Winnemucca, Nevada; 





In Nevada
• Lawyer Stopped by Sheriff’s Deputy for 
Alleged Speeding;

• When Officer Approaches, Lawyer Hands 
Over Vehicle Registration and Business Card; 

• Officer Claims to Smell Marijuana-Asks to 
Search Vehicle, but Lawyer Says No;

• Officer Says that he has a Drug Sniffing Dog in 
his Squad Car;

• Lawyer Asserts There are No Drugs in Car;



Winnemucca
•Officer Brings Drug-Sniffing Dog from 
Police Car and Walks Dog Around 
Perimeter of Car;

•Dog Smells Dope;
•Officer Tells Lawyer that Dog has 
Detected Marijuana, Asks Lawyer if Car 
Contains the Drug;

•Lawyer responds, “[n]ot that I know of.”



The Subaru
• Officer Obtains Warrant by Phone to Search 
Car;

• After Search, Officer Finds:
• Vacuum-Sealing Machine;
• Supplies for Machine;
• Vacuum-Sealed Brownies Containing 
Marijuana;

• 8 Vacuum-Sealed Bags of Marijuana; &
• $1,050 in Cash.





Criminal Charges
•Lawyer Charged with Felony 
Transporting a Controlled Substance and 
Felony Possession of  Controlled 
Substance for Purpose of Sale;

•Lawyer Pleads to One Misdemeanor 
Count of Possession and Agrees to Forfeit 
Subaru to Humboldt County District 
Attorney's Office;

•Sentenced to 19 days in jail with credit for 
time served.



Disciplinary Action
LAWYER CHARGED BY LAWYER 

REGULATOR:
• Making a False Statement of Material Fact to a Person 

(the Police Officer) in Violation of RPC Rule 4.1(a);

• Conduct Involving Dishonesty, Fraud, Deceit or 
Misrepresentation, in Violation of RPC Rule 8.4(c); and

• Committing a Criminal Act that Reflects Adversely on 
Lawyer's Honesty, Trustworthiness or Fitness as a Lawyer in 
Violation of RPC  Rule 8.4(b).



Sanction
LAWYER SUSPENDED FOR TWO 

YEARS & UNTIL FURTHER 
ORDER OF COURT, WITH THE 
SUSPENSION STAYED AFTER 
NINETY DAYS BY A TWO-

YEAR PERIOD OF 
CONDITIONAL PROBATION.
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5 Necessary Elements to Establish an 
Advice of Counsel Defense

1. Before taking action;
2. Client, in good faith, sought advice of Attorney whom 

Client considered competent;
3. For the purpose of securing advice on the lawfulness of 

the Client’s possible future conduct;
4. Client made a full and accurate report to Attorney of all 

material facts of which the Client knew; &
5. Client acted strictly in accord with advice of Attorney, 

who had been given a full report. 

NOTE: A crucial element in the defense is that defendant 
secured advice on the lawfulness of possible future conduct. 















.

What Ethics Rules were Reviewed 
by the Court:
• 3.3(a);

• 4.1;
• 8.4(c);

• 8.4(h)-Conduct that calls into 
question a lawyer’s fitness. 



.

What  Facts Supported the Rule Violations:

• Respondent Falsely Claimed Penn. Had Hundreds 
of Thousands of Extra Mail-In Ballots Cast;

• In a Court Proceeding in Penn., During a 
Respondent Falsely Said the Case Was About 
Fraud When it was Not;

• Respondent Claimed that Thousands of Dead 
People, Including Joe Frazier, Voted in the 2020 
Election;



.

What  Facts Supported the Rule 
Violations (Cont.)

• Respondent Claimed that Tens of Thousands 
of Underage People Voted in Georgia; &

• Respondent Asserted that Tens of 
Thousands of Undocumented Immigrants 
Voted in Arizona.



.

Why an Interim Suspension?
• Court Rejected Argument That There was no 

Immediate Threat of Future Harm, Because he 
has, and will Continue to Exercise, Personal 
Discipline to Forbear from Discussing These 
Matters in Public Anymore; &

• Respondent had no Defense to the Charges. 
Instead, he said all of his Statements were 
supported by a “Confidential Informant” and 
“Anonymous” Sources.






















































