
. IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

FOR THE THIRTIETH JUDICIAL DISTRICT ‘

AT MEMPHIS

 

. CARLOS EUGENE MOORE,

- Petitioner,

v. ' f i . ' No. CPI-174691 III

BOARD OF PROFESSIONAL

RESPONSIBILITY OF THE

SUPREME COURT OF TENNESSEE,

Respondent.

 

 

  
  

 

  

 

 

Professional Responsibility (“Board”) pursuant to Tenn. Sup. Ct. R. 9, section 33. Honorable

.William B. Acree, Jr., Senior Judge, sitting by designation over the Chancery Court of Shelby

County, heardErguments on February 6, 2018; reviewed the record, which included the Hearing;

Panel transcript, exhibits, and briefs submitted by. the parties; and made its ruling from the same.
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In sum, Petitioner’s conduct of making a Fee Agreement with an impermissibleclause and
. . ”fifrv“ "

”17"!"

attempting to collect fees pursuant to that Fee Agreement violated the Rule'g ofitgliro'fessionpl ..
\

-I'. l

ll.

Conduct. For the reasons set forth herein, the decision of the Hearing Panel is affirmed.

DISCIPLINARY HISTORY

Petitioner was licensed'to practice law in Mississippi in 2002, and he was licensed to

practice law in Tennessee in 2010f Petitioner has never been disciplined in_Mississippi or

1
i .

Tennessee.

on October 10, 2016, the Board filed a Petition for Discipline against Petitioner for .
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alleged misconduct arising from his representation of a client in the circuit court of Shelby 1

County. On November 14, 2016, Petitioner filed a Response to the Petition.

On July 1 1, 2017, a Hearing Panel ofthe Board of Professional ReSponsibility conducted

a hearing. . The Panel entered its. Judgment, Findings of Fact and Conclusions of Law, on August

31, 201-7. The Panel «found that Petitioner violated Rules of Professional Conduct t“R1’C”)

1.5(a), l5(c),I8(i), and 84(a) and concludeda publiccensure was apprOpriate.

The decision was timely appealed to the Chancery Court of Shelby County A hearing

_was held on February 6, 2018.

' FINDINGS or PACT'

The Petition for, Discipline invol‘yes Petitioner’s representation of Linda Day (“Msf Day”)

in the matter of Linda Dams: United Methodist Neighborhood Centers of Memphis, 19°“ d/b/a

Miriam Child Development Center. Shelby County Circuit Court, Docket No. CT-005120-12.

In 2012, Ms. Day obtained Petitioner and his law firm, the Moore Law Group, PC, as

counsel for a slip and tall personal injury matter.2 Pursuant to Petitioner’s representation of Ms.

Day, they entered intoia Fee Agreement where Petitioner would be paid on a contingency fee

basis. The agreement stated as follows:

' For:service rendered andto be rendered I set over and assign to my attorneysan t

' - undivided contingent interest in any such claim that 1 may have arising therefrom- _'

in the following percentages. - ' l

- , 1. 33.33% ifrecovery is made without filing suit, plus expenses;

" 2.- g 4000% ifrecovery1s made after filing suit, plus expenses;

3. 45.00% if recovery is made after appeal to an appeals court, plus

expenses. . 4
. ' l

.. ~ . . ‘1

 

' There is no significant dispute of factin this matter. see Respondent’ 5 Proposed Findings of Fact and Conclusions

of Law, page 1 (citing Transcript ofHearing, at p. 6, lines 14-19) (where the Board asserts that theissue in the case

is what legal conclusions to draw from undiSputed facts).

2M5.Day.1filed the iaWSUii. as a self-represented litigant, and the case Was pending when the Petitioner was

.employed.
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it is further agreed as follows:

***

d. Should I refuse to make any settlement which my attorney advise[s] me is

reasonable and should be taken, then I understand that 1 am responsible for their

fee on the basis ofthat offer, unless they waive this provision.

§ee Exhibit 1 to the Hearing ofJuly 11, 2017; Authority to Represent- Contingent Fee, January

23, 2013.

During Petitioner’s representation ost. Day, Ms. Day received a settlement offer in the

amount of $12,500,3 Petitioner recommended that Ms. Day accept the offer opining the offer

was reasonable. Ms. Day did not accept the offer. When Ms. Day did not accept the offer,

Petitioner testified that the attorney-client relationship deteriorated. Petitioner felt that Ms. Day

no longer valued his professional opinion.

On March 13, 2015, Petitioner filed a Motion to Withdraw as Counsel and Assert Lien.

1n the motion, Petitioner states, in pertinent part:

1. Plaintiff and her counsel of record have reached an impasse on how to

proceed with her ease and it would be in Plaintiff’s best interest to retain new

counsel.

2. Specifically, Plaintiff refuses to adhere to the advice of counsel, making it

impossible to continue representation ofcounsel

3. Plaintiff has also expressed that she no longer desires to be represented by the

Moore Law Group, PC.

4. Plaintiff will suffer no prejudice if her current counsel is allowed to withdraw

and assert a lien of $13,605.00 for 45.33 hours of work at $300 an hour

attorney’s fees, and $2,428.52 for expenses. . ..

...Plaintiff’s Counsel moves for an Order granting its withdrawal and noting its

total lien of$l6,033.52....

 

3 The Court is not clear whether the settlement offer was for $12,500.00 or $12,000.00 because throughout the

record the amount is not consistent.
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m Motion to Withdraw as Counsel and Assert Lien, March 13, 2015,1111 1 ~ 4.

On March 27, 2015, the court granted Petitioner’s motion to withdraw, but the court did

not address the lien.

On April 2, 2015, Petitioner filed a Motion to Assert Lien 1n the motion, Petitioner

states, in part:

1. [Petitioner] performed other, additional legal services related thereto, for

which Plaintiff agreed to pay the. Firm for legal services performed by

[Petitioner], according to a validity signed contingency contract, including

reimbursement of the Firm’ 5 advancement of funds and outlays for the

Client 5 benefit1n regard to this action, as a prereqtiisite to performing legal

services in and related to this action.

‘2 ***

3. Plaintiff presently owes The Moore Law Group, P.C., the sum of $18,123.91

‘ (51.65 hours of work at $300 an hour for attomeys’ fees and $2,628.91 for"

expenses) for the performance of legal services and expenditure of costs and

expenses for the benefit of Plaintiff in regard to its cause of action againsti

Defendant and in connection with the Firm’s representation 01‘ Plaintiff in the

present action and other matters relating thereto.

4 atom

‘ 5 11mm,

6. lhis notice isfiled without waiver or 1elease of any tight, privilege, or intc1cst

lot the Firm with regard to thesubject matter of fees and expenses owed it by

. Plaintiff, or any other matter”

See Motion to Assert Lien, April 2, 2015,1111 1, 3, 6.

On November 16, 2015, the court granted Ms. Day a voluntary dismissal.

On‘May 4, 2016, Petitioner filed an Amended Motion to Assert Lien. In the motion,

Petitioner states, in pelt:

“,1. [Petitioner] pe11‘ormed othet, additional legal services related thereto, for

which Plaintiff agreed to pay the Firm for legal services performed by

[Petitioner], according to a validity signed contingency contract, including

1eimbuisem'ent of the Firm 3 advancement of funds and outlays for the

Client 5 benefitin regard to this action, as a prerequisite to performing legal
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.services in and related to this action.

2‘ war

3. Plaintiff presently owes The Moore Law Group, P.C., the sum of $7,428.91 .

, ($4,800 in attorneys’ fees, which is 40% of the $12,000 offer counsel

suggested Plaintiff aCcept and $2,628.91 for expenses) for the performance of

legal services and expenditure ofcoslts and expenses for the benefit ofPlaintiff‘ '

in regard to its cause of action against Defendant and in connection with the

Finn’s representation of Plaintiff in the present action and other matters

relating thereto"

4‘ ***

5. *M'

6. ’This notice is filed without waiver or release ofany right, privilege or interest

of the Firm With regard to the subject matter of fees and expenses owed it by , '

.. Plaintiff, or any other matter. . ‘

s9: Amended-Motion'to Assert Lien; May 4, 2016, 1111 1, 3, 6.

Petitioner attached a “Time Slip” to all three lien requests detailing'the hours and

expenses he incurred Working on Ms. Day’s case. Petitioner never set a hearing for the‘liens

1 ' asserted in his March 1'3, 2015; April 2, 2015; Or May 4, 2016, Motions. Therefore, the circuit

court'did not address this issue. Ms. Day has not paid Petitioner any fees to date. ‘At'the hearing

of the Panel, Petitioner testified that he will waive any claim to attorney’s fees in Ms. Day’s

action.4

I i ' ’l‘he'Board alleged that Petitioner violated RPC 1.3 (diligence), '115‘(a)- and (c) (fees),
. . t . .

._ 1.8(1) (conflict of interest), 1.16 (declining or terminating representation), and 8.4 (misconduct).

The Panel dismissed allegations that Petitioner violated RPC 1.3 and 1.16.

The proofpresenied‘dtiring the hearingof the panel consisted ofthe following:

1'. .' Testimony of Petitioners. ; l. '

2. I " ‘Deposition Testimony of Complainant Linda Day; and

 

4 Ms. Day has obtained new counsel and refiled her action in circuit court. The case is still pending at this time.
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3. Testimony of Expert Witness, Robert Moore.

The Panel found that Petitioner violated RPC 15(2)) and (c), 1.8(i) and 8.4(a). The Panel

found that “[Petitioner] made an agreement for and has sought to collect an unreasonable fee in

violation of l.5(a) & (0).” _S_ge Judgment, Findings of Fact and Conclusions of Law of the

. Hearing Panel for Disciplinary District IX, [4. The Panel focused, on the‘ fact the agreement

' provided for a contingent fee that is not permitted underhthe RPC because “the fee under the ice

.. agreement was not contingent on~ the outcome of the case, but rather, it was contingent on

[Petitioner’s] recommendation of a settlement offer which he deemed reasonable.” See Id. at 1]9

Further, the agreement between Petitioner and Ms. Day gave Petitioner entire control over

waiver ota settlement offer. _S_e_e_ Li. at 1] 7. In addition,‘[Petitioner] ultimately sought to impose

an attomey’s lien on Day’s claim in the Subject Action based on a percentage ofithe offer which

UNC. made, which he recommended to Day and which Day rejected, and as a result, [Petitioner]

attempted to collect an attomey’s fee which violated Rule 1.5 of the Rules of Professional

Conduct.” _S_e_eld_. atil25

The Panel lound that Petitioner violated RPC l8(i) “because Day became obligated

when [Petitioner] advised Day that the settlement offer from UNC was ‘reasonable and should be

taken.” §§_e_ [_d. at] 17. The Panel opined that the “fee agreement as written is overbearing and

oven‘eaching.” Seel_e at i] 22. [.Pet1ttoner] tw1ce affirmauvcly sought to 1mpose an attorney’s

lien on Day’s claim in the Subject Action based on an hourly t‘ee calculation which is an attempt

to collect an “attorney’s fee to which the client did not agree.” _S__eg l_d_. at 1] 24. . Moreover, a

poorly-draftedfee agreement must be construed against the Petitioner asthe author. §§_eldat i]

, 20.

The Panel found that Petitioner violated Rule 8.4(a) because he violated Rules 1.5(a),
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1.5(c), and 1.80).

STANDARD OF REVIEW

The standard of review for appeals of the Panel of the Board of Professional

Responsibility is set out in Tennessee Supreme Court Rule 9, § 33. 10)), which provides:

' "The review shall be on the transcript of the evidence before the hearing panel and

its findings and judgment. If allegations bf irregularities in the procedure before

the hearing panel are made, the trial court is.authorized to take such additional

proof as may be necessary to resolve such allegations. The trial court may, in its

discretion permit discovery on appeals limited only to allegations ofirregularities

in the proceeding. The court may affirm the decision of the treating panel or'

remand the case for further proceedings. The court may reverse or modify the

decision if the rights of the party filing the Petition for Review have been

prejudiced because the hearing panel’s findings, inferences, conclusions or

_ decisions are: (1) in Violation of constitutional or statutory provisions; (2) in

‘ excess of the hearing panels jurisdiction; (3)made upon unlawful procedure; (4)

arbitrary or capricious or characterized by abuse of discretionor clearly

unwarranted exercise of discretion; or(5) unsupported by evidence whichIS both

substantial and material in the light of the entire record. In determining the

substantiality of evidence, the court shall take into account whatever in the record

fairly detracts from its weight, but the court shall not substitute its judgment for‘

that ofthe hearing panel as to the weight ofthe evidence on questions of fact.

$.99: Rule 9, § 33.1(b).

Further, “[a]lthough the trial court may affirm, remand, reverse, or modify a Hearing

Panel decision; the trial cpurt inay'not substitute its judgment for that of the panel as to the

weight of‘the evidence. on questions of fact.” Board of Professional Responsibilitvv. Allison,

' 284 S.W.3d 316, 322 (Tenn. 2009). This Court will not reverse the decision ofa Hearing Panel"

so long as the evidence “furnishes a reasonably sound factual basis for the decision being

reviewed."Hashim v Board of Professional Responsibility, 259 S.W3d 631, 641 (Tenn. 2008)

(quoting Jackson Mobilphone Co. '.v Tenness'ee Public Service Commission, 876 S.W2d .106, 4

i 111 (Tenn.Ct.App, 1993)).

I “When none of the first three grounds for reversal are present, as is the case here, the

hearing panel should be upheld unless the decision was arbitrary or capricious ‘charaeterized by
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an abuse, or clearly unwarranted exercise, ofdiscretion’ or lacking in support by substantial and

material evidence.” Hughes at 641 (citing CF lndus. V. Tenn. Pub. Serv. Comm’n., 599 S.W.2d

536, 540 (Tenn. 1980)). “An arbitrary [or capricious] decision is one that is not based on any

course of reasoning or exercise of‘judgment, or one that disregards the facts or circumstances of

the case without some basis that would lead ‘a' reasonable person to reach the same conclusion.”

id. at 641.

Likewise, a reviewing court should not apply Tenn. Code Ann. § 4-5-322(h)(5,)’s‘

“substantial and material evidence” test mechanically. instead, the court should

review the record carefully to determine whether the administrative agencies

decision is supported by“‘such relevant evidence as a rational mind might except

_ to support a rational conclusion.’... The evidence will be sufficient if it furnishes

a reasonably sound factual basis for the decision being teviewed. '

I__d. (citing Jackson Mobilphone Co v Tennessee Public Service Commission876 S.W.2d l06

(Tenn. Ct.App 1993).

RULING

Petitioner alleges the Panel erred in finding he violated RPC 1.5 and 1.8. Petitioner also

alleges that the Panel erred in determining the appropriate discipline for Petitioner’s conduct. In

sum, Petitioner does not contend and thereis no evidence that the decision or the panel was in

violation of constitutional ‘orlstatut'ory provisions, in excess of the panel’s jurisdiction, made

upoln‘unlawful procedure orzarbitrary and capricious. The petitioner contends the decision was

unsupported by the evidence which is both substantial and material in the light of the entire

record.

‘1 Unreasonable Fees - 1.5(a) and (c)

I 'The Petitioner ‘conterids’his fee agreemeiit'did‘not violate RPCI 115 because the proof did

not show‘tha‘t Petitioner’s agreement with Ms. Day would allow him to receive a contingent fee

even when Ms. Day made no recovery. Specifically, “the fee agreement pertains to an attorney’s
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fee to which Ms. Day agreed that would be contingent on the settlement of the case, which is an

outcome.” _S_e_e Petitioner’s Brief, January 25, 2018, p. 7. This Court is not persuaded by

. Petitioner’s argument. .

RPC 1.5 states:

(a) A lawyer shall notmake an agreement for, charge, or collectanunreasonable

fee or an unreasonable amount for expenses. The factors to be considered1n

determining the reasonableness ofa fee include the Following.

I

(l) the time and labor required, the novelty and difficulty ofthe questions;

involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the

particularemployment will preclude other employment by the lawyer;

1 (3) the fee customarily chargedin the locality for similar legal services,

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers;

performing the services;

(8) whether the fee is fixed or contingent;

(9) prior advertisements or statements by the lawyer with respect to the

fees the lawyer charges; and

(10) whether the fee agreement is in writing.

(c) A fee may be contingent on the outcome of the matter for which the ‘service is

rensdered except in a matter in which a contingent feers prohibitedby paragraph

I (d)501 other law A contingent fee agreement shall bein a writing signed by the

' '- ‘client and shall state the method by which the fee'rs to be determined, including

'- the percentage or percentages that shall accrue to the lawyer in the event of

settlement, trial, or appeal; litigation and other expenses to be deducted from the

recovery; and whether such expenses are to be deducted before or after the I I

contingent fee is calculated. The agreement must clearly notify the client of any

expenses for which the client will. be liable whether or riot the.client is the

prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall

_ provide the client with a written statement stating the outcome of the matter and

if there is a recovery, showing the remittance to the clientand the method of"us 7 ‘. . ' '

determination. ' -

 

5 Paragraph (d) prohibits contingent attorneys’ fees in several domestic relations situations and criminal defense

representation, neither ofwhich are relevantin this matter.
4
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fie RPC 1.5(a), (c).

This Court finds that the Panel’s decision is supported by substantial and material

evidence. The Panel focused on the fact the agreement provided for a contingent fee that is not

permitted under the RFC because “the fee under the fee agreement was not contingent'on the

outcome of the case, 'but rather, it was contingent on [Petitioner’s] recommendation ofa

settlement offer which he deemed reasonable.” See i atl'fl 9. Further, the agreement between

Petitioner and Ms. Day gave Petitioner entire control over waiver of a settlement offer. SE Id. at .

'fl 7.

The agreement stated, “Should I refuse to make any settlement which my dl/orhey

. (Icz’visej'sj me is reasonable ands/1011M be taken, then I understand that I am reSponsihle‘for. their

fee oh the basis oft/7a! offer, unless they "waive this provision.” _S_e_e Exhibit 1 to the Hearing of

July 1 l, 2017; Authority to Represent- Contingent Fee, January 23, 2013 (emphasis added). The

record clearly reflects that, pursuant to their fee agreement, Petitioner sought a fee in conjunction

' “with the offer Ms. Day received. According to the plain language of the agreement, when Ms.

Day did not accept a settlement thatPetitioner opined was reasonable, Petitionerthad the option

to charge a fee or waivi; the fee. This‘righ‘t was solely predicatedon Ms. Day’s decision not to

heed the Petitioner’s advice. i i '

Next, the Panel iconsidered the fact that Petitioner actually charged an unreason'abli: fee as

evidenced by his several motions to assert a lien in the matter. The record shows that Petitioner,

'- through the motions he filed, first claimed he was entitled to a lien of$16,033.52 based on 45.35

hours of work at $300,. per hour pluseXpenses. qu Motion to Withdi'awlas Coiinsel and Assert

Lien, March 13, 2015, 11 4. Then, Petitioner asserted he was entitled to a lien of $18,123.91

based on 51.65hours of work at $300 per hour plus expenses. S_ee Motion to Assert Lien, April
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2, 2015, it 3. Finally, Petitioner asserted he was entitled to 21 $7,428.91 lien which was based On

a 40% caldulation from the offer of$l2,000.00 plus expenses. SE Amended Motion tolAssert

Lien, May 4, 2016,113.

The Panel found that the fee was unreasonable because Petitioner’s first attempt to

acquire a.lien~(March‘13, 2015, Motion tquithdraw as Counsel and Assert Lien) did not '

' disclose the existence outta fee agreement, and there was no provision in the Fee Agreement that

stated Petitioner could recover on an hourly rate. §_e_e Judgment, Findings of Fact and , . ,-
, . i .

Conclusions of Law of the Hearing Panel for Disciplinary District 1X, W 1], 13. Similarly, the

‘ Panel found that Petitioner’s second attempt to acquire a lien (April 2, 2015, Motion to, Assert

Lien) was an attempt to chargej anlunreasonable fee because there was no provision in‘the fee

liilagreement'which wouldallow Petitioner'to recover based on an hourly rate. _S__ee Ld_. at 1H3:

Finally, the Panel found that Petitioner’s third attempt to acquire a lien (May 4, 2016, Amended

Motion to Assert Lien) was an attempt to charge an unreasonable fee because it was based on the

“calculation ofa settlement offer Petitioner suggested Ms. Day accept. _S.e_e 1d, at ‘ll 15.

Petitioner, contends that he filedthe Motion(s) to Assert Lien to protect his claim for

attorneys’ fees and expenses in any future recovery Ms.‘ Day received}. He also testified that he

,_ has waivedthe right to assert a fee and does not plan to obtain a feein the future, However, the

evidence showed that, on the face of the motions alone, Petitioner believed he was “pr‘esently’

owed” a fee from Ms. Day. Petitioner states:

 

6 Specifically, Pctitionenass'ertsz.

The fees referenced in those Motions were contingent on the settlement ofthe'v'case....

:[T]h‘is provisioh of the fee agreement was intended to Cover a situation where Mr. Moore

performed a significant amount of work on the case, without which a settlement could not be‘

reached, and then theclient settled the case pro se or with another attorney. [Petitioner] would be

entitled under those clrcumsuances to be paid for the work he did on the casa, from which the.

client obtained significant value and without which the settlement would not have occurred,

_S_t_:_e Petitioner’s Brief, January 25, 2018, page 8,
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Plaz'mz'jj’presem/y owes The Moore Law Group, P.C., the sum of $18,123.91.

(51.65 hours of work at $300 an hour for attomeys’ fees and $2,628.91 for,

expenses) for the performance of legal services and expenditure of costs and;

expenses for the benefit of Plaintiff in regard to its cause of action against

Defendant and in connection with the Firm’s representation of Plaintiff in the

present action and other matters relating thereto

.See Motion to Assert Lien, April 2, 2015,1l3 (emphasis added). This Court questions how one

can assert someone “presently owes” a fee while also asserting he may be owed a fee ifq certain

event occurs. in otherwords, Petitioner had already charged an unreasonable fee and his cun'ent

po‘Sition is not well—taken. ‘1 t

This Court notes that while issues concerning the accuracy of the lien amounts were not .

addressed and ruled upon during Ms. Day’s case, this Court questions the accuracy ~of,the

attorneys’: fees claimedjand thehours'indicated- on Petitioner’s Time Slips. For example, the

I March .13, 20l5, Motion to Withdraw and Assert Lien and the April 2, 2015, Motion to Assert

Lien‘request a lien sum: that is greater than the settlement offer Ms. Day received. In addition, by

this Court’s reading, Petitioner’s Time Slip portrays numerous unreasonable time allocations for

seemingly short and simple efforts S_eee_.g._, Exhibit A, Motion to Assert Lien, March 13,2015,

page 2 (whete on August 22 2014, itappears Petitioner alleges he spentOne hour mailing

postage). Also, aside from limited discovery, it appears from the time records that little work

was perfomied1n preparation for trial. It is difficult for the Court to underStand how petitioner

spent. over fifty hours 011 the case. It seems that the Panel also had a question about the work ,

‘ performed and the hours ,claimed. The Panel opined, “[[t]he time entries set forth in the time slips

2 donot adequately detail the time allegedly spent on the Subject Action to allow i116. Hearing

4 Panel to evaluate the workallegedly performed even if [Petitioner] were entitled to seek a fee on

a non-contingent, hourly basis.” 55; Judgment, Findings of Fact and Conclusions of Law ofthe

‘ Hearing Panel for Disciplinary District IX, ‘ll 35.
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Altogether, Petitioner may have been entitled to receive a fee'from Ms. Day’s potential

future award. However, Petitioner did not assert his interest in a proper manner under: the Rules

of Professional Conduct. His impermissible Fee Agreement and Motion(s) to Assert Lien

violated RPC [.5 because they resulted in Petitioner making an agreement for and then charging

anunreésonable fee. Moreover, thelpurported attorneys’ fees owed to Petitioner that were " '

greater than the settlement offer were not likely‘ true :and correct calculations '61“ thellw'ork

Petitioner actually performed. The Petitioner’s Fee Agreement, Moti0n(s) to Assert Lien, and .

1- .

Petitioner’s testimony were sufficient evidence for the Panel to reaSOnably conclude Petitioner

violated RPC 1.5(a) and (c).

. For the aforementioned reasons, the Panel’s decision regarding RPC 1.5(a) andtc) 'i's

.AFFIIRMED.

Proprietary Interest — 1.86)“

The petitiOner contends the panel erred in finding Petitioner violated RPC 1.8(i). RPC

I 1.8 states;

(i) A lawyer shall not acquire a proprietary interest in the cause of action or

' ‘ subject matter of litigation the lawyer isconducting for a elient, except

that the lawyer mayr

(1)acquire a lien authorized by law to secure the lawyer's ice or expenses;

and . .

(2) contract with a client for a reasonable contingent fee in a civil case.

_» [See RPC 1 8(i).

‘ The Panel found that Petitioner violated RPC l. 8(i)_ “because Day became obligated

when [Petitioner] advised Day that the settlement offer from UNCwas ‘reasonable and should be

taken.m fig l_tL atfil 17. The Panel opined that the “fee agreement as written is overbearing and

.' overreaching.” _S_e_e kl; at i] 22. [Petitioner] twice affirmatively SOught to impose an attorney’s
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lien on Day’s claim in the Subject Action based on an hourly fee calculation which is an attempt

' to collect an attomey‘s fee to which the client did not agree.” _S_e§ Q at 'l[ 24. Moreover, a

poorly drafted fee agreement must be construed against the Petitioner as the author. §E Id. at ‘l[

r2O. .

. As this Court previously stated, the‘evidence showed that Petitionerattempted to acquire

a lien forah'unreasonable fee. In addition, Petitioner’sfee agreement allows Petitioner to

rece‘iy'e'an unreasonable fee based on a settlement offer and not an outcome in the case.

, .‘ ' r l

Under these circumstances, the Panel had sufficient evidence to conclude that Petitioner

violated RPC l.8(i). Therefore, the Panel’s decision is AFFIRMED.

l ‘ I Disciplinary Decision

The Panel ultimately found that Petitioner’s conduct warranted a public censure.

Petitioner correctly contends that the Panel was limited to a determination of public censure or

dismissal. The Tennessee Supreme Court Rules state, in pertinent part:

Temporary suspension (Section 12.3), private reprimand (Section 12.5), and

private informaladmonition (Section 12.6) are not types of discipline available to

the hearing panel following the filing ofa Petition for Discipline. In determining

the appropriate type of‘discipline, the hearing panel shall consider the applicable

provisions ofthe ABA Standards for Imposing Lawyer Sanctions.

sic. Tenn. Sup. Ct. R. 9 §15.4(a).

Petitioner also contends that no sanction should be imposed against h1m, as his conduct

complied with the applicable rules, and he did not violate any duty to Ms. Day or cause real or.

' potential injury- to Ms. Day. In addition, Petitioner‘asserts that other cases in which a public

censure has been imposed and upheld involve far more serious allegations andaCtual harm. This

Court disagrees.

' . In a footnote, the Panel states:
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The Panel notes that in their collective opinion, a private reprimand would .be'l

more appropriate; however, given the posture of this case, the Rules did not

permit this Panel to entertain a private reprimand. The Panel duly notes that the

more serious allegationswere dismissed by the Board on the eve ofthe hearingml

this cause.

s9; Judgment, Findings of Fact and Conclusions of Law of the Hearing Panel for Disciplinary

District IX, footnoteZ. lnterestingly,.in an earlier footnote,- the Panel states that because public

censure and dismissal are the only two options available:

[T]he Hearing Panel did net consider whether a, Private Reprimarid or ‘a’Private

Informal Admonition might have been the appropriate sanction. The'l-learingi

Panel also did not accept the argument of counsel for [Petitioner] that mitigating

factors permitted reducing the type ofdiscipline to an admonition.

__e i at footnote 1.

This Court’s duty is to “take'jnto account whatever in the record fairly detracts from its

I 3'

weight, but the court shall not substitute its judgment for that of the hearing panel as to the

weight ofthe evidence on questions of fact.” _S_e_e Rule 9, § 33.1(b). Here, the Panel bothiopined

that it did not consider whether a private reprimand was the appropriate discipline and that it

believes a: private reprimand is ,the appropriate discipline. Considering the equities; this.C0urt

cannot give either footnote much ‘weight in its determination.

The Petitioner’s conductfl‘s‘upports the Panel’s findings and sanction“ The Panel relied on

, ' ...the 'fact‘that Petitioner violated RPC 1.5(a), 1.5(0), 1.8(i), and 8.4(a). The evidence furnishes a

reasonably sound factual basis for the decision being reviewed. Similar to a criminal sentencing

decision, whena'mandatory sentence is required, the court must impose the mandatory sentence

relative to the crime committed. Here, the Panel found that Petitioner’s conduct violated the

Rules of ProfessionalConduct,and this Court 'finds the'record establishes the 'Panel had

sufficient evidence to reasonably make that finding. As such, the public censure was the

t

appropriate discipline. ,
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A Furthermore, the Panel’s decision correctly considered the ABA standards articulatedin

Rule 9,7 and the Panel correctly used the standards as guideposts rather than rigid rtiles for

determining appropriate and consistent sanctiOns for attorney misconduct. SSE Bailey Vi Board

of Professional Responsibility, 441 S.W.3d 223, 232 (Tenn. 2014). The Panel also considered a

mitigating factorIn that Petitioner did not.have prior disciplinary history. See Isocll<ett v. Board

' of Professional Responsibilitv, 380 SW3d 19,28 (Tenn. 2012) (finding the aggravatingand

mitigating factorslistedin the ABA Standards are illustrative rather than exclusive)

The disciplinary decision ofthe Panel is AFFIRMED.

W

- ( For the foregoing reasons, the decision ofthe Panel is AFFIRMED. Court costs shall be

assessed to the Petitioner.

It is so ORDERED this the (4“ day ofMg2018.

 

' WILLIAMB. AGREE,JR / , '

Senior Judge ~

 

A 7 The Panel considered sections 4.33, 7.3, and 9.23 ofthe ABA Standards for Imposing Lawyer Sanctions.
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