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BOARD OF PROFESSIONAL RESPONSIBILITY

OFTHE H

SUPREME COURT OF TENNESSEE .

IN RE: Elbert Jefferson, Jr., DOCKET NO. 2014*2386-9uAJ

BPR 11044907, Respendent,

an Attorney Licensed to Practice

Law in Tennessee

(Shelby County) _

 

mmmes OF FACT AND concwsmrqs OF LAW

 

This matter came to be heard on April 23, 2015, for final hearing on the Board’s Fetition

for Discipllne before Leland M. McNabb, Panel Chair; Marjorie S. Baker, Panel Member; and,

Phyllis L. Alulco, Panel Member. Alan D. Johnson, Diseiplinary Counsel. appeared for the

Board. Mr. Jefferson did not appear.

Emmmgg. OF FAQT

l. A Petition for Discipline, Docket Na, 2014:2386—2-AJ, was filed an October 31,

2014’.

2. Mr. Jefferson did not file a rersponse or otherwise: answer the Petition, and a

Default Judgment was antered against him on March 4, 2015.

3. Pursuant to the Default Judgmeni, all allegations contained in the Petition for

Discipline are damned admitted. '

4. ”lhe Hearing in this matter was ofigimflly scheduled to begin at 1:00 in tha

Supreme Court Courtruom of the Shelby Countyflmmhoyse; howeycr, the locatiim was changed

' Because this cast: was initiated prim to January 1. 20M. [K is governed by Tcmt. Sup. Gt [1. 9 {2606).
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to room 227 of the Silalby County Courthouso.

5. By emall dated April 20, 20i5, tho Board's Executive Secretary notified the

Panel, Disciplinary Counsel, and Mr. Jefferson of the (mango of the location.

6. The: Hearing Panel delayed commencement of the proceedings and Disciplinary

Counsel went to the Supreme Court Courtroom to see if‘Mr. Jefferson was them, but he was not,

7: The Panel began the. trial at 1:24 p. tn.

Filo No. 36209c-9-ES» Complaint of Alma lngrnm

8. The Complainant, Alma Ingram, retained Mr. Jefferson to represont her in a case

to recoverdmnagos for injuries sustained when alto was bitten bya dog.

9. In Docembot, 2012, the case scuttled for $2,100.00.

10. On Decembor it, 2012, Mr. Jefferson presented Ms. Ingram with the settlement

check made payable to both Mr. Jefferson and Ms. Ingram, and requested that she Sign the check

so that he could deponit it.

it. Mr. Jefferson told her that he: would give hot at chock in the amount of El 1,700.00

by January 20, 2013, which amount represented her share ofthe settlement.

12, Mr. Jefferson did not present Ms. Ingram with a check by January 23, 2013, and

when alto instinct him about it, he told hot that he was waiting on Medicare to let him know how

much she owed for her medical treatment of the injuries sustained fi'om the dog bite.

13. A Vreview of Mr. Jefferson‘s trust account records reveals that be deposited the

$230000 ohmic into his trust account on December 2 1, 2012.

M. on Dooembot 12, 2012, Mr. Jefferson trunsfmod $700.00 to his operating

account, and wrote himselfa counter check in the amount of $300.00. (Coilectlve Exhibit B)

15." On December 1?, 2015, Mr. Joftbtson transferred $320.00 to his operating

7 The Exhibits referenced 0min wont introduced at the trial.
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account.

16. (in December 24, 2012, Mr. Jefferson transferred $300.00 to his operating

amount.

W. At the and of December, 2012, the balance in his trust account was negative

$1M.

18. Mr. Jefferson’s trust account hat} a negative balance until the middle of February,

2014.

19. In November, 2013, Ms. Ingram filed suit against Mr. Jofi‘orson to rocovcr her

portion of tho settlement proceeds. On January 4, 2014, Mr. Jot‘forson issued Ms. ingrom a

cashier’s check in the amount of $1,400.00, and promised to pay any amounts owed to Medicare

from his fee.

20. On June 26, 2014, Disciplinary Counsel sent Mr. Jefferson 3 copy of his

December. 2012, trust account bank statement that revealed the transactions outlined above, and

asked that he explain what happened to the funds.

21. By letter dated July 21, 2014, Mr. Jefferson wrote to Disciplinary Counsel

purportedly in response to Ms. tngt'am's letter dated August 2, 2013; however, he did not

respond to fitsotpltnary Counsol‘s request for information about the funds missing fi‘om‘ his trust

account.

22. In his July 21, 2014, letter. Mr. tofferson stated that the reason For the delay in

disbursing ttto funds to Ms. tngmm was her delay in completing the: necessary forms for

Medicare.

23. 'Tho Hearing Panel finds that the true reason for the delay in distributing the funds

to his client is the fact that Mr. Jefferson converted the funds to his own use within two (2)



weeks ofreceiving the settioment check.

24. The flooring Panel finds that Mr. Jefferson did not tell Ms. ingmm that he

converted the funds to his own use.

25. Mr. Jefferson also stated in his July 21, 2014. letter that Ms. lngram had disbursed

to Ms. lngam her share of the settlement, and provided Disoipiinary Counsel with a copy ot‘ a

cashier's check and Settlement Statement.

26. Mr. Jefferson did not inform Disciplinary Counsel that Ms. Ingram had tiled a

lawsuit against him in General Sessions Court and that his distribution of the funds was part of

the settlement ofhcr lawsuit against him.

C CL EON 0 W

27, Putsuant to Tenn. 8. Cl. R. 9, § 3, the license to prootioo law in this state is a

privilege and it is the duty of every recipient of” that privilege to conduct himself at oil times in

conformity with the standards imposed upon members oftlto'ber as conditions for the privilege

to practice law. Acts or omissions by on attorney which violate the Rates of Professionei

Conduct (hereinatter “RPC") of the State of Tennessee shall constitute misconduct and be

grounds For discipline.

28. Based upon the edmittod foots, the Exhibits introduced at trial. and the entire

record of this case, the Hearing Panel finds that the Board has established by a preponderance of

the evidence that Mr. Jefferson violated Tennessee Rulos of Professional Conduct 1.3

(diligence), 1.4 (communication), H5 (safekeeping property and funds}, 8.1 (b) (disciplinary

matters) and 8.4 (a) (misconduct),

29. When disciplinary violations are established by a preponderance of” tho cvidonco,

the appropriate discipiine must be based upon application of the ABA Standards for Imposing



Lawyer Sanctions, (“ABA Standards“) pursuant to Section 8.4, Rule 9 of the Rules of the

Supreme Court. The foliowlng ABA Standards apply in this matter:

(3382!:

4.11

4.4l

4.61

5.11

Disbannnnt is generally appropriate when a lawyer knowingly convorts

client property and nausea injury or potential injury to a client.

Disbannont is generally appropriate when:

(it) a lawyer knowingly falls to port‘onn services for a client and

causal: serious or potentially serious injury to a client; or

Disbarment is generally appropriate when a lawyer knowingly docelves a

client with the intent to benefit the lawyer or another, and causes serious

injury or potential serious injury to a client.

Disbannont is genomlly appropriate when:

(b) a lawyer engages In any other intentional conduct involving

dishouosty, fraud, dwelt, or misrepresentation that seriously

adversely reflects on the: lavlyer’s fitness to practice.

éggravgting Factors

Pursuant to ABA Stmdard 9.22, the following aggravating factors are present in this

(‘3)

(c)

(g)

(h)

(i)

it)

dishonest or selfish motévo;

bad faith obstruction of' the disciplinary proceeding by intentionally failing to

comply with ruloo or onlorn ofthn disciplinary agency; '

refusal to acknowledge wongfitl nature of conduct;

vulnerability of victim;

substantial expeflonco in the practice. of law, having been licensed in 1931, and;

lndifi‘eronco to making rostitulion.



JUDGMENT

Base/d 011 these: findings of fast and conclusions of law, it is the judgmmt ofthe Waring

Panel that Mr. Eef‘femon shall be disban'ed, pursuant to Tenn. Sup. Ct. R. 9, § 4.1.

31‘ IS SO OMERED:

WWW. W
.............
 

Murjmiu Skmlker, Pane} Mamba!“

NO’I‘ifiE: This judgment may be appealed pursuant to Tenn. Sup. Ct. R. 9, § 1.3 by filing a

Petition fur Writ of thtiom'i, which partition shall be made under oath‘or affirmatien and

shall state that it is the first application fur the Writ. See Tenn. Code Ann, § 37—84040?) and

27-8u1fl6.
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BPR No.14907, Respondent,

an Attorney Licensed to Practice

Law in Tennessee

(Shelby County)

 

DISSENT TO THE JUDGMENT (IF THE HEARING PANEL

 

This matter came to be heard on Apri123,2015,ibr final hearing on tho Board’s Petition

for Discipline boforo Lelanci M. MoNabb, Panel Chair; Marjorie S. Baker, Panol Member; and,

Phyllis L, AlukoLPanol Mombet‘. Alan D. Johnson, Disciplinary Counsel, appeared for the

Board. Mr. Jefferson did not appear.

FlmiglNGS OE mm“

1. A Petition for Diocipline, Docket No. 2014u238l’i-2AAJ, was: filed on October 31,

2014‘.

:2 Mr. Jeffersmi did noi file a response or otherwise. answer the‘Petiiion, and a

Default Judgment was ontored against him on March 4, ZGIS. However, the hearing panel did

have the benefit of receiving a copy of Mr. Jefferson's July 12, 2013 written i'osponsc: to the

Board‘s initial proupetition inquiry into the: issues contained within the Petition. Mr. Jefihrson

reaffirmed that responoe on October 31, 2013 when he again ibrwardecl a copy of it to the Board

Mr. Jef‘l-‘orson later provided a followup to the response in his writwn communication to the

' Because this case was initialed prior to January I, 20H. ii is governed by Tenn. Sup. Ct R. 9 (13.606).
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' Board dutedjuly 21, 2014. In that eummtmjcation he elalified that the client’e delay in signing

the “Reel Form” delayed his distribution to her of the funds that he owed her. After she signed

the “Red Form” on December 16, 2M3, Mr. Jefferson paid her share efthe settlement proceeds

to her on January 3, 2614.

3. Pursuant its the Default Judgment, ell allegations contained in the Petitioufor

Discipline are deemed admitted.

4. The Hearing in this matter was originally scheduled te begin at 1:00 in the

Supreme Court Courtroom of the Shelby County Courthouse; however, the loeation was changed

to Room 227 of the Shelby County Courthouse.

5. By emull dated April 20, 2015, the Beard’a Executive Secretary notified the

Panel, Disciplinary Counsel, and Mr. Jefferson m“ the change of the location.

6. The Hearing Panel delayed eemmeneement el‘ the proceedings and Disciplinary

Counsel went to the Supreme Court Courtroom to see if Mr. Jefferson was there, but he was not,

7. The Panel begun the trial at 1:24 p. m.

File No. 36209cw9-E8m Cemplalm of Alma Ingram

8. The Complainant, Alma Ingram, retained Mr. Jefferson to represent her in at ease

to recover damages for injuries sustained when she was bitten by 21 deg.

9. in December 2012, the case settled for $2,100.00.

it). On December ll, 2012, Mr. Jeffet‘sun ptesentecl Ms. Ingram with the settlement

check made payable to both Mr. Jeffereon and Ms. Ingmm, and requested that she Sign the cheek

50 that he could deposit it. Xhl it A 2

l 1. Ms. Ingram indicated that Mr. Jefferson told her that he would give her a check in

the amount of $330090 by January 20, 201% an amount that would have represented more

2 The Exhibits referenced herein were introduced at the trial,
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than a two-thirds share 0111):! sefitlemcnt.

12. Mr. Jefferson did not present Ms. Ingram with a check by fiauuary 23, 2013, and

when she asked him about it, he told her that he was waiting on Medicare: to let him know how

much she owed for her maximal u‘satmenl ofthe 'zrxjmies sustained from thu dog bite.

13. A review of Mr. Jefferson’s uust account records neveais that ha deposited 111%:

$2,100.00 check into hiutrust account on December 1 I, 2012.

14. {311 December 12, 2012, Mr. Jefferson transfeued $110100 to 1113 operating

account, and wrote himseif a counter check in the amount of“ $3011.00.

15. On December 17, 2012 (instead ui’the Due. 12, 2015 inuicmud 111 the majority

' decision}, Mr. Jefi'brson transferred $320.00 to his operating amount,

16. On December 24, 2612, Mr. Jefi‘ursan trausfeuud $300.00 to his: operating

300611111.

1”}. At the end of December 2012, 11m balance in his twst account was negative $1.461

18. Contrary'to the majority Opiuiun‘s finding that Mr. Jufflerson‘u trust account had a

negative bulanuu'unu} the middhe of February 2014, the February 2013 bank records submitted

by 13£scipiinary Counsel demonstrate that there was a positive: balance for the trust account a

year earlier in February 2013.

19. in November 2013, Ms. Ingram filec‘i suit against Mr. Jefferson to recover her

portiun of the uettlemem proceeds‘ On iumary 3, 2014, Mr. Je/fl’erson issued Mu. Ingram a

cashier’s check in the amount 01‘ $1,400.00, and promised to pay any amounts owed to Medium

from his Fm

29. On June 26, 21114, illisciplinary Counsel sent Mr. Jefferson :1 copy of his

December 2012, 111151 amount bank statement that revealed the: transactions uutlined above, and
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asked that he explain what happened to the funds.

21. By letter dated July 21. 2014. Mr. Jefferson wrute to Disciplinary Ceunrei

purportedly in response to Ms. Ingram’s letter dated August 2, 2013; however, he did not

' reapond to Disciplinary Counsel‘s request for infommtion about the funds missing fi'om his trust

account.

22. in his SM)! 2], 20M letter, Mr. Jefferson stated that the reason for the delay in

disbursing the: funds to Ms. Ingram was her drlay in completing the necessary forum for

Medicare.

23. I find that the reason for the delay in distributing the funds to his ciient is partially

the fact that Mr. Jefferson initialiy misappropriated the trust funds and pariiaily because Ms.

Ingram had not yet signed the “Red Fond." in February 0? 2013. Mr. Jaffarson had rufficierzt

funds in his trust account to pay the amount owed to Ms. lngram, but did not receive a signed

“Red Form“ from her until December mm. The records demonstrate that the trust fund account

had a negative balance for less than two months,

24. Mr. Jefferson did not tell Ms. Ingram that be converted the funds in his own me.

25. Mr. Jefferson also aimed in his July 21, 2014., ietrdr that he had disbursed in Ms.

Ingram her share oi‘the Settlement, arid provided Disciplinary Counaei with a copy of a cashier‘s

check and Settlement Statement. (MM);

26. Mr. .isffersmi did not inform Disciplinary Counsai that Ms. Ingram had filed a

lawsuit against him in General Sessions Cdurt and that his disiribufidn of the funds was part of

the settlement of bar lawsuit against him. However, documents; verifying the. existence: and

grounds of the laWSuii were not introduced during the: hearing.
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CONCLQSIQN§ QELAW

2?. Pursuant to '1‘onn. S. (It. R. ‘3, § 3, the iiconse to practice law in this state is a

privilege and it is the duty of'evory recipient of that priviloge to conduct himself at all times in

conformity with the: standards imposed upon members of the bar as conditions for tho privilege

to practice law. Acts or omissions by an attorney which violate the Rules of Professional

Conduct (horoinai‘tor “RPC”} of the State of Tcnnesooo shall constitute miscondutzt and be

grounds for discipline.

2.8. Basod upon the admitted facts, tho Exhibits introduced at trial, and the: entiro

record of this case, I find that the: Board has established by a preponderanm’: ofthe evidence that

Mr. thi‘ferson violated Tennessee Rules of Professional Conduct 113 (diligence), 1.4

{communication}, 1.15 {safolttzeping property and funds)” 8.: (b) (disciplinary matters) and 8‘4

(a) (misconduct).

29. When disciplinary violations are ostablishod by a preponderance of the evidence:

the appropriate disc-iplino must be based upon appiioation of the ABA Standards for fright-trig

Lawyer Sanctions, (“ABA Standards”) pursuant to Section 8.4, Rule: 9 of the Rules of the

Supreme Court. “The standards are designed to promote: (1) consideration of all factors relevant

to imposing. the appropriate level of sanction in an individnai onset-(2) consideration of the

oppromiatc weight of such factors in light of the statod goals of lawyer digciplino; (3)

consistency in the imposition of disciplinary sanctions for the same or similar offenses within

and among jurisdictions. Sm: Section 111 (A) 1.3 of the ABA Standardt for Imposing Lawyer

Sanctions, The: following ABA Standards appiy in this matter:

4.1 l Dislz-arn‘tent is generally appropriate whon a lawyer knowingly converto

client property and oausns injury or potnntial injury to a client.

4.12 Suspension is generally appropriate when a. lawyer knows or thould know

 



(MS-(:31

4.4!

4.42

4.61

5.13

that he is dealing improperly with client property and causes injury or

potential injury to a client.

Disharment is generally appropriate whom

(b) a lawyer knowineg faiis to poifonn oorvioos for a client and

causes serious or potentially serious injury to a client; or

Suspension is generally appropriate whom:

(a) a lawyer lmowingly fails to perform services for a client and causes

injury or potential injury to a cliont, or

(b) a lawyer engages in 11 pattom of neglect and canoes injury or potential

injury to a client.

Disbaimom is gonoraily appropriate when a iawyor knowingly cleooives :1

client with the intent to benefit the laws: or anothet and causes serious

injury or potential serious injury to a client

Suspension is generally appropriate when 21 lawyor knowingly doceivos a

client, and causes injury or potential injury to the: client.

Dishormont is gonemliy appropriate whoo:

(b) a lawyot engages in any other intentional conduct involving

dishonesty, fraud deceit, or mismorosontation that soziousiy

advoisely reflects on the lawyer 3 fitness to p1notice

Rep:imandIS generally apptoptiato when a lawyer knowingly engages in

any othor oonduot that involves dishonesty, fraud deceit or

misropiosontation and that adversely 1ofloots on the lawyor o fitooss to

practice law,

Aggravntmg Fggmxg

Pursuant to ABA Standard 9.22, the following aggravating footors are prosent in this

(bl

it!)

til

dishonest or selfish motive;

remain to aoknowlodgo wrongful naturo of conduct;

substantial oxporienco in the practice of low, having boon liooosod in 1991

{instead of the 198} indicated in the majority opinion).
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Mi atin F 3

Pursuant to ABA Staiidard 9.32, the foilowing mitigating factors arc present in this case:

(a) absence {if prim public disciplinary record;

((3) timely good faith effort in rectify consequences oi‘misconduct.

gagsisggggx in the imgosifioys of digcipiinalm gagggjogs

When reviewing the: ABA Smwdmdfibr Imposing Lawyer Sam-£10m, including

the. reievam aggravating and mitigating fastors, it is necessmy to considér the punishment

imposed in the past fur similar misconduct. As stated previously, promuting consistency in the

impositiOn of discipiinary sanctions for the same or simiiar offenses within ‘and among

jurisdictions is one ofthe key purposes ofthe ABA Standards. See Sactien iii (A) 1.3 oi’the ABA

Standardx fbr [amusing Lawyer Sanctions. The folluwing cases establish a pattern of impasing

discipiinary suSpensinns of name year or more for vioiaiicnfi (if ethical rules regarding trust fund

accmmtw-including misappropriation and cummingling offenses.

a} mimwwfigard v, ggmmm~wone«yem suspensiofi for converting to

his parsnnal use funds heid in trust to pay client’s medical providers.

is) Qiscigligm‘y flaming. Jalfiaswgu.Bm1k_§,641 SW2d 50: (Tenn. [932}wone»

 

year Suspension for investing, diam funds in personal veniuras. Client sued to

recover fumis.

c) lgigciplinm‘y figard v. filmy-x M. ngiwgm-wfmuruyear susmnsion for

commingling trust funds with persona! Funds among other vioiations.

c!) lysgigiinm mum-d v. ’l‘xavis Erggfiglcg-mane-year suspension for commingfing

  

persona! funds with monies heid in mist and converting trust funds to mi‘sonal
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g}

h)

J")

'0

USE},

pjgcigl’mm Boarg vs Fmgggjg fihfligmmwhirmnnnmmh suspension for

con’xmingllng client trust funds with other monies and paying persanal

expenses from the trust fund among other violations.

Digciplingm Board v. Damn Kaye Dockem—wtwmyear suspension for

commlngllng entrusted funds with personal funds and misappropriatlng to his

own. usa funds animated to him. The mpondmt’s failure to respond

appropriately w 2'22l1'scipUlnar},r Caunsel and the Beard about the ethical

vialations was a factor in this case: as well as prlar patterns of misscmlduct.

pmipfigagymfiggrd v. 011m B, I‘leggpggwquear suspensiou for

commlngling client funds with persanal funds and using cliant funds For his

own personal needs.

Dififiipiingfl 8W Roam ngveflmmm-year suspmzsion plus indefinite

suspension until mstimtion was paid fm‘ misappropriatinga'client’s immranoe

settlement check.

Wilma Bgargj v. Ream; “Maggwtwmyear suspension for

misappropriation ofcllenl settlement funds.

QMQILHI'X Egfil‘d v, Jga“; mwltmmfllxeevyem‘ suspension for

mmingling client funds with his own; dalay in turning over funds to client;

and investing-funds on behalfofhimsell‘ instead of the client,

Disciglmggy figgrgl v, ngd gimlgamfirrfijhwm~oxle~year auspension for

miaappmpfiating trust, funds for personal use. The respomlent failed to

raspcmd lo the Board*s inquiry and failed to appear for lhe disciplinary
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hearing. Adelitionally, he was ordered to atfend an educational class on must

accounting prior to reinstatement.

The preceding sanctians demonstrate that hearing, panels have found suspension to be the

appropriate discipline in cases similar to or more egregious than the instant case. Furthermore,

the use of snapenslon as a. disciplinary tool is especially appmpriatc when, as in this mam, there

are mitigating factors in addition to aggravating factors.

W

Based on these findings of that and conclusions of law. I would find that Mr. Jefferson

should have his license: £0 practice law suspended for a period of one year pursuant to Tenn. 'Sup.

Ct. R. 9, § 4.2. I would condilinn reinstatement 91" his license on prmf that ha: has completeé a

class cm trust accounting and has obtained an additional nine hours of continuing legal education

in ethics.

/I

Submitted this the/clay {1f May 2915
ww-

../ WW“”" ‘ x"
firm“? 5 4:) m.

@Bisaflluko, Panel Membm‘ A

NOTIGE: The hearing panei's judgment may be appealed pursuant to Tenn. Sup. Ct. R. 9.,

§ 1.3 by filing a I’etition for Writ of Certim-ari, which petition shall be made under oath or

affirmatian and shall state that it is the firm. applica‘slan for the Writ. See Tenn. Code Ann.

§ 27~8~104(a} and 276406.
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