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JUDGMENT

This cause came on to be heard upon the record on appeal from the Chancery
Court, the briefs of the parties, and the arguments of counsel. Upon consideration thereof,

this Court ﬁnds and concludes that the judgment of the trial court is afﬁrmed.
We hold that the hearing panel’s decision that Danny C. Garland, II, violated the
Rules of Professional Conduct by failing to reasonably communicate with his client and act
with reasonable diligence in his representation was not arbitrary, capricious, or
characterized by an abuse of discretion. We also hold that Mr. Garland’s public censure
was supported by substantial and material evidence. Therefore, the trial court properly
upheld the hearing panel’s determination of professional misconduct and imposition of
discipline.
Costs of this appeal are taxed to Danny C. Garland, II, and his surety, for which

execution may issue if necessary.
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A hearing panel of the Board of Professional Responsibility determined that a Knoxville
attorney should receive a public censure based on his violations of Rules of Professional
Conduct 1.3, 1.4, and 8.4(a). The trial court afﬁrmed the hearing panel’s decision. After
careful consideration, we afﬁrm the judgment of the trial court.
Appeal Pursuant to Tenn. Sup. Ct. R. 9, § 1.3; Judgment of the
Chancery Court Affirmed
SHARON G. LEE, J ., delivered the opinion of the Court, in which JEFFREY S. BIVINS, C.J.,
and CORNELIA A. CLARK and ROGER A. PAGE, JJ., joined. HOLLY KIRBv, J., ﬁled a

dissenting Opinion.

,

Danny C. Garland, II, Knoxville, Tennessee, pro se.

Krisann Hodges, Brentwood, Tennessee, for the appellee, Board of Professional
Responsibility of the Supreme Court of Tennessee.
OPINION
I. Background

This disciplinary action involves Knoxville attorney Danny C. Garland, 11.1 When
this action began, Mr. Garland had been practicing law for seventeen years. He had one
full—time employee, Jamie Harris, whose responsibilities included communicating with
clients and preparing documents. He also had one part-time employee, Carol Snyder, who

' This factual summary is based on evidence presented to the hearing panel on December 11,
2014.

occasionally worked full time and whose responsibilities included answering the
telephone and filing. Mr. Garland’s practice primarily involved family law and consisted
of about 100 active ﬁles. He relied on Ms. Harris to talk to clients and answer questions
because he was often in court, depositions, or meetings. According to Mr. Garland, he

reviewed his active ﬁles every thirty to forty—ﬁve days to ensure that no action was
needed.
In September 2010, Samantha McKeogh hired Mr. Garland to handle a stepparent
adoption for her husband, Jason McKeogh. Mr. Garland had previously represented Ms.
McKeogh in divorce proceedings. Both Ms. McKeogh and Mr. Garland believed that it
would be difﬁcult to get the child’s father, Scott Atchley, to consent to an agreed order
due to his history of erratic and uncooperative behavior. After Mr. Garland ﬁled a
petition for adoption on January 20, 2011, initial efforts to get Mr. Atchley’s signature
were unsuccessful. However, on July 7, 2011, Mr. Atchley came to Mr. Garland’s office
and signed an agreed order consenting to the adoption. Mr. Garland was not present, and
his staff did not advise him that Mr. Atchley had signed the agreed order. Ms. Harris sent
an email to Ms. McKeogh informing her that Mr. Atchley had signed the order. Ms.
Snyder then mistakenly placed the agreed order in Ms. McKeogh’s closed divorce ﬁle
rather than in her open adoption file.
On August 8, 2011, Ms. McKeogh sent an email to Ms. Harris asking about a
hearing date, requesting a copy of the agreed order that Mr. Atchley had signed, and
advising that she had a new address in Clarksville, Tennessee. Over five months later, on
January 17, 2012, Ms. McKeogh emailed Ms. Harris inquiring about the status of the
adoption and noting that she expected her husband, a staff sergeant in the United States
Army, to be deployed to Afghanistan in a month or two. The email stated: “I know that
you all are busy but it’s been 6 months since [Mr. Atchley] signed his rights away.”
On March 23, 2012, the Knox County Chancery Court entered an order requiring
Mr. Garland to prosecute the adoption matter. Mr. Garland, still unaware that Mr.

Atchley had signed the agreed order over eight months earlier, called Ms. McKeogh to
discuss whether she still wanted to pursue the matter. After Ms. McKeogh told Mr.
Garland that Mr. Atchley had already signed the order, Mr. Garland reviewed his ﬁles
and found the agreed order in Ms. McKeogh’s closed divorce file. Mr. Garland attended a
Chancery Court pre~tria1 conference on April 24, 2012. After the pre-trial conference, Mr.
Garland decided he needed to prepare and file an amended petition containing Mr.
Atchley’snotarized signature. As a result, the adoption hearing previously set for May 1,
2012, was postponed.
Ms. McKeogh was notified of the postponement, and efforts began anew to obtain
Mr. Atchley’s signature on the amended petition. On September 12, 2012, Mr. Garland’s
ofﬁce received the amended petition for adoption signed by Mr. Atchley. The same day,
2

Ms. Harris emailed Ms. McKeogh to inform her that the amended petition had been
signed. Later that day, Ms. McKeogh replied to Ms. Harris, “So where do we go from
here?” Ms. McKeogh also advised Ms. Harris that Mr. McKeogh might be deployed at
the beginning of the year. Ms. Snyder mailed a copy of the amended petition to Ms.
McKeogh so she and her husband could sign it. However, she mistakenly mailed the
amended petition to Ms. McKeogh’s former address in South Carolina and not to her
current address in Clarksville, Tennessee. On September 20, 2012, Ms. Harris sent an

email informing Ms. McKeogh that a meeting between Mr. Garland and the Chancellor
would not occur “until MAYBE next week.”
Ms. McKeogh sent several emails to Ms. Harris in September, October, and

November 2012. She also left numerous messages and voicemails, most of which were
not returned. At one point when Ms. McKeogh called and asked to speak with Mr.
Garland, she was told that Mr. Garland said she needed to speak with Ms. Harris. Ms.
McKeogh then “kind of gave up trying to [reach Mr. Garland] and . just tried to focus
all [her] efforts on trying to reach [Ms. Harris].” Mr. Garland agreed that Ms. McKeogh
“stopped . . . trying to talk to me” and that “[h]ad she called . . . , [he] could have
straightened it out.” He recalled that he returned a call from Mr. McKeogh on one
occasion but stated that Ms. McKeogh did not contact him directly and did not set up an
appointment to meet with him.
Finally, on January 14, 2013, Ms. McKeogh sent another email to Ms. Harris that
stated:

I’ve been trying to contact you for several months and have had no
response. I don’t know if there is just no news [and] that is why no one is
returning my calls or [if] you aren’t getting my messages. Whatever the
reason is, I would really appreciate it if you or [Mr. Garland] could please
call me or my husband and let us [know] what is going on. We are getting
frustrated at the amount of time this case is taking. It has been two and a
half years since we began this process, and since then, [Mr. Atchley] has
signed his rights away twice. I understand that we aren’t your only clients,
and that the law doesn’t happen overnight, it’s a process.
In a reply email dated January 18, 2013, Ms. Harris stated: “I want to start by
apologizing for the lack of communication. That will be ﬁxed.” Unaware that the
amended petition had been mailed to the wrong address, Ms. Harris further stated: “I
believe the last activity was sending you the [amended] papers for you and your husband
to sign.” On January 21, 2013, Ms. McKeogh responded to Ms. Harris she had not
received a copy of the amended petition. At that point, it was discovered that in
September 2012, the amended petition had been sent to Ms. McKeogh’s previous
3

address, not to her current address in Clarksville.2 After receiving the amended petition,
Ms. McKeogh and her husband signed it in late January 2013 and immediately returned it
to Mr. Garland’s ofﬁce. In February, March, and April 2013, Ms. McKeogh emailed Ms.

Harris inquiring about the status of the case and the date of the final hearing. The
amended petition for adoption was ﬁled on March 23, 2013. On July 19, 2013, the

adoption was granted.
Ms. McKeogh ’s Complaint
On June 7, 2013, Ms. McKeogh filed a complaint with the Board of Professional

Responsibility. Ms. McKeogh alleged in the complaint that she hired Mr. Garland to
handle an adoption case and that there had been an initial delay due to the difficulty in
obtaining a response from Mr. Atchley. The complaint further stated:
In September 2012, [Mr. Atchley] signed away his rights for a second time.
Since then, we have had little or no communication from Mr. Garland’s
ofﬁce. We have called and emailed repeatedly, only to hear answering
machines or excuses. I emailed [Ms Harris] on January 14th, [2013], . . .
telling her that we would contact the [Bar] Association if our calls

continued to be ignored. She replied, telling us she was sorry for the
communication issues and promising to ﬁx them. HoWever, since then we
have had little to no communication, only being able to reach the secretary
who takes our number and never returns our calls/emails. We understand
that lawyers are very busy and that things don’t happen overnight.
However, it has been 3 years and we are paying clients that just want our
little girl to have the same last name as us.
On October 14, 2013, Mr. Garland responded to the complaint, asserting that he
had drafted both a petition and an amended petition for adoption, that Mr. Atchley had
been uncooperative, and that the adoption was granted after Mr. Atchley signed the
amended petition. Mr. Garland said that his office was in frequent communication with
Ms. McKeogh regarding efforts to obtain Mr. Atchley’s signature for the adoption.

2 In December 2012, the postal service apparently'returned the amended petition to Mr. Garland’s
office. Mr. Garland explained that he and his staff missed several days of work in December 2012 and

January 2013 due to the holidays and inclement weather.
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Hearing Panel
On June 27, 2014, the Board of Professional Responsibility ﬁled a Petition for
Discipline against Mr. Garland, alleging violations of Rules of Professional Conduct 1.3,3
1.4,4 and 8.4(a)5 regarding his representation of Samantha and Jason McKeogh.6 On
December 11, 2014, a hearing panel heard the testimony of Mr. Garland, Ms. Harris, and

Ms. Snyder and later reviewed the deposition testimony of Mr. and Ms. McKeogh. On
December 22, 2014-, the hearing panel issued its ﬁndings:
[1.] By failing to timely proceed with the petition for adoption after
execution of the agreed order by Mr. Atchley on July 7, 2011, which led to
a significant delay in the resolution of the adoption, Mr. Garland failed to
act with reasonable diligence in the representation of his clients.

3 “A lawyer shall act with reasonable diligence and promptness in representing a client.” Tenn.
Sup. Ct. R. 8, RFC 1.3.
4 Rule 1.4 provides:
(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the
client’s informed consent, as deﬁned in RPC 1.0(e), is required by these Rules;
(2) reasonably consult with the client about the means by which the client’s objectives are
to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.
Tenn. Sup. Ct. R. 8, RFC 1.4.
5 Under Rule 8.4(a), it is professional misconduct for a lawyer to “violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of

another. . . .” Tenn. Sup. Ct. R. 8, RPC 8.4(a).
6 The petition included allegations with respect to Mr. Garland’s representation of another client
in an unrelated case, but that claim was later dismissed by the hearing panel.
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[2.] By failing to timely proceed with the petition for adoption after
execution of the amended petition for adoption by Mr. Atchley on
September 20, 2012, which led to a significant delay in the resolution of the
adoption, Mr. Garland failed to act with reasonable diligence in the
representation of his clients.

[3.] Mr. Garland is responsible for a failure to reasonably communicate
with Ms. McKcogh regarding the status of the adoption.
After determining that Mr. Garland violated Rules of Professional Conduct 1.3,
1.4, and 8.4(a), the hearing panel considered the following American Bar Association
Standard (“ABA Standard”) with respect to the appropriate sanction:

4.43 LACK OF DILIGENCE
Reprimand is generally appropriate when a lawyer is negligent and does not
act with reasonable diligence in representing a client, and causes injury or
potential injury to a client.
ABA Standards for Imposing Lawyer Sanctions § 4.43 (1992). As aggravating factors,
the hearing panel considered Mr. Garland’s prior disciplinary record,7 pattern of
misconduct, multiple offenses, and substantial experience in the practice of law. See id.
§9.22(a), (c), (d), (i). As mitigating factors, the hearing panel found that Mr. Garland did
not act with a dishonest or selﬁsh motive and that he was cooperative in these
proceedings. See id. § 9.32(b), (e). The hearing panel concluded that Mr. Garland should
be publicly censured. See Tenn. Sup. Ct. R. 9, § 4.5.
Trial Court

Mr. Garland ﬁled a Petition for Writ of Certiorari in the Knox County Chancery
Court. On September 1, 2015, the trial court affirmed the hearing panel’s decision, The
trial court found that Mr. Garland’s “ofﬁce policy and . . . supervision enabled the lack of
communication and delay in this case” and that the hearing panel’s ﬁndings were
supported by the record and were neither arbitrary nor capricious. The trial court also
determined that a “reprimand is generally appropriate when a lawyer is negligent and
does not act with reasonable diligence in representing a client and causes injury or
potential injury to a client.” Mr. Garland appealed to this Court.

7 Mr. Garland received a private informal admonition on June 13, 2007, for a violation of RFC
1.3 (diligence), and he received a private reprimand on January 30, 2013, for a violation of RFC 1.3
(diligence) and 1.4 (communication).

II. Analysis
The Supreme Court of Tennessee is the source of authority for the Board of
Professional Responsibility and all of its functions. Brown v. Bd. ofProf’1 Responsibility,
29 S.W.3d 445, 449 (Tenn. 2000). As part of our duty to regulate the practice of law in
Tennessee, we bear the ultimate responsibility for enforcing the rules governing our
profession. See Doe v. 1302’. ofProf’l Responsibility, 104 S.W.3d 465, 470 (Tenn. 2003).
“We review judgments under our ‘inherent power and essential and fundamental right to
administer the rules pertaining to the licensing of attorneys.”’ Skouteris v. Bd. of Prof’l
Responsibility, 430 S.W.3d 359, 362 (Tenn. 2014) (quoting Hughes v. Bel. of Prof’l
Responsibility, 259 S.W.3d 631, 640 (Tenn. 2008).
Effective January 1, 2014, this Court adepted substantial changes to Tennessee

Supreme Court Rule 9, which governs disciplinary proceedings. See Tenn. Sup. Ct. R. 9.
Cases initiated before the effective date are governed by the pre-2014 version of Rule 9.
See Cody v. Bd. ofProf’l Responsibility, 471 S.W.3d 420, 424 n.9 (Tenn. 2015). Because
this case was initiated in June 2013, when Ms. McKeogh ﬁled a complaint against Mr.
Garland, we apply the pre~2014 version of Rule 9.
When reviewing a hearing panel’s judgment, a trial court must consider the
transcript of the evidence before the hearing panel and the hearing panel’s ﬁndings and
judgment. Tenn. Sup. Ct. R. 9, § 33.1(b). Regarding questions of fact, the trial court
should not substitute its own judgment for the conclusions of the hearing panel regarding
the weight of the evidence. Skouteris, 430 S.W.3d at 362 (citing Bel. of Prof’l
Responsibility v. Allison, 284 S.W.3d 316, 323 (Tenn. 2009)). Further, “[a]ny
modiﬁcation to a hearing panel’s decision must be based on one of the [factors
enumerated] in Tennessee Supreme Court Rule 9, section 13.” Id. (citing Bel. ofProf’l
Responsibility v. Love, 256 S.W.3d 644, 652 (Tenn. 2008)). We apply the same standard
of review as that applied by a trial court. Mabry V. Bd. of Prof’l Responsibility, 458
S.W.3d 900, 903 (Tenn. 2014) (citing Skouteris, 430 S.W.3d at 362). Furthermore, we

will not disturb the hearing panel’s decision unless
the rights of the party ﬁling the Petition for Review have been prejudiced
because the hearing panel’s ﬁndings, inferences, conclusions or decisions

are: (1) in violation of constitutional or statutory provisions; (2) in excess of
the hearing panel’s jurisdiction; (3) made upon unlawful procedure; (4)
arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion; or (5) unsupported by evidence which is
both substantial and material in the light of the entire record.
Tenn. Sup. Ct. R. 9, § 33.1(b).

Here, the issues we review are (1) whether the trial court erred in affirming the
hearing panel’s decision that Mr. Garland violated Rule of Professional Conduct 1.4;
(2) whether the trial court erred in affirming the hearing panel’s decision that Mr. Garland
violated Rule of Professional Conduct 1.3; (3) whether the trial court erred in upholding
the hearing panel’s decision that Mr. Garland’s conduct and the resulting delay amounted
to misconduct under Rule of Professional Conduct 8.4(a); and (4) whether Mr. Garland’s
public censure was an appropriate sanction.
Rule ofProfessional Conduct 1.4 (Communication)
Mr. Garland argues that the trial court erred in affirming the hearing panel’s
decision that he violated Rule of Professional Conduct 1.4 because the panel
“erroneously applied a strict liability standard.” Mr. Garland asserts that he and his staff
acted reasonably in communicating with Ms. McKeogh, that his ofﬁce had policies and
procedures in place that identiﬁed the mistakes that were made, and that Ms. McKeogh
did not try to contact him directly. The Board responds that Rule of Professional Conduct
1.4 does not contain a required mental state and that mental state is considered in
determining the sanction for a violation. The Board asserts that Mr. Garland had an
obligaticin to communicate with Ms. McKcogh, that Mr. Garland “fail[ed] to insert
himself" in the communication process, and that Mr. Garland “created an environment in
which . . . a mistake would go undetected indefinitely.”
Rule of Professional Conduct 1.4(a) states that a lawyer shall
(1) promptly inform the client of any decision or circumstance with respect
to which the client’s informed consent, as deﬁned in RFC 1.0(e), is
required by these Rules;
(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s
conduct when the lawyer knows that the client expects assistance not
permitted by the Rules of Professional Conduct or other law.
Tenn. Sup. Ct. R. 8, RFC 1.4(a). Rule 1.4(b) states that “[a] lawyer shall explain a matter
to the extent reasonably necessary to permit the client to make informed decisions
regarding the representation.” Tenn. Sup. Ct. R. 8, RPC 1.4(b). The comments to the rule
8
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[1] Reasonable communication between the lawyer and the client is
necessary for the client effectively to participate in the representation. . . .
[4] A lawyer’s regular communication with clients will minimize the
occasions on which a client will need to request information concerning the
representation. When a client makes a reasonable request for information,
however, paragraph (a)(4) requires prompt compliance with the request, or
if a prompt response is not feasible, that the lawyer, or a member of the
lawyer ’s staﬂ acknowledge receipt of the request and advise the client
when a response may be expected. Client communications, including
telephone calls, should be promptly returned or acknowledged.
Tenn. Sup. Ct. R. 8, RFC 1.4 cmts. 1 & 4 (2013) (emphasis added).
We conclude that Mr. Garland failed to keep Ms. McKeogh reasonably informed
about the status of the adoption case and failed to promptly comply with her reasonable
requests for information. While Mr. Garland was handling Ms. McKeogh’s case, from
September 2010 to July 2013, he had minimal contact with her. Although Mr. Garland
ﬁled the adoption petition in January 2011, he did not communicate with Ms. McKeogh
again until March 2012 when he received an order from the court to prosecute the case.
Even after the misﬁling error was discovered and corrected, the lack of communication

continued. Despite being prompted by the court order, Mr. Garland failed to take a more
active role in advising Ms. McKeogh about the status of her case and responding to her
requests for information, despite her growing sense of urgency and understandable
frustration. After the McKeoghs signed the amended petition in January 2013, Ms.
McKeogh called and emailed Mr. Garland’s ofﬁce during February, March, and April
2013 for information but received little to no response until after she ﬁled her complaint
with the Board in June 2013.
Throughout Mr. Garland’s handling of the stepparent adoption, communication
was primarily a one-way street. Ms. McKeogh repeatedly and unsuccessﬁilly contacted
Mr. Garland’s ofﬁce by telephone and email to obtain information on the status of the
case. Ms. McKeogh testiﬁed she tried to contact Mr. Garland directly but, in the fall of
2012, was told by a member of his staff that Mr. Garland said she needed to speak with

Ms. Harris. After this exchange, Ms. McKeogh gave up trying to reach Mr. Garland and
focused on trying to contact Ms. Harris. Although Mr. Garland argues that Ms. McKeogh
was at fault for failing to contact him directly, the evidence indicates she did attempt to
communicate with him, and, in any event, the ethical obligations in Rules of Professional

Conduct 1.4 lie with the attorney, not the client.
9

Admittedly, time constraints, workloads, doekets, and court appearances often

make it difﬁcult for an attorney to return every phone call or respond to every email
immediately. However, Mr. Garland should have taken a more active role in keeping Ms.
McKeogh advised of the case’s progress and should have responded promptly and
reasonably to her requests for information. Mr. Garland’s failure to adequately
communicate with Ms. McKeogh during the pendeney of the ease resulted in a
considerable delay in ﬁnalizing the adoption. The hearing panel’s determinations that Mr.
Garland violated Rule of Professional Conduct 1.4 are supported by substantial and
material evidence in this record.
Rule ofProfessional Conduct [.3 (Diligence)
Mr. Garland argues that the hearing panel erred in determining that he violated
Rule of Professional Conduct 1.3 based on Ms. Snyder’s failure to mail the amended
petition to Ms. McKeogh’s correct address in September 2012. He also asserts that the
delay from Ms. Snyder’s error resulted from the failure of Ms. MeKeogh to leave a
forwarding address with the Postal Service and the failure of the occupant of Ms.
McKeogh’s former address to promptly return the mail to sender. The Board responds
that the hearing panel’s determination was based on Mr. Garland’s neglect and not simply
the mailing error made by his assistant.
Rule of Professional Conduct 1.3 states that “[a] lawyer shall act with reasonable
diligence and promptness in representing a client.” Tenn. Sup. Ct. R. 8, RFC 1.3. “A
lawyer’s work load must be controlled so that each matter can be handled competently.”
Id. cmt. 2.

The hearing panel found that Mr. Garland did not act with reasonable diligence by
“failing to timely proceed with the petition for adoption after execution of the agreed
order by Mr. Atchley on July 7, 2011,” and by “failing to timely proceed with the petition
for adoption after execution of the amended petition for adoption by Mr. Atchley on
September 20, 2012.”
Contrary to Mr. Garland’s assertion, the clerical error in mailing the amended

petition to the wrong address in September 2012 was not the sole basis for the hearing
panel’s determination. There was a series of missteps and inaction by Mr. Garland that
caused a delayed resolution in the adoption case.
After the initial agreed order was signed by Mr. Atchley in July 2011, Mr. Garland
failed to review the order before it was misfiled in his office. After the agreed order was
signed, Ms. McKeogh contacted Mr. Garland’s ofﬁce numerous times by email and
telephone, requested a copy of the agreed order, gave notice of her change of address,
asked about scheduling a hearing, and referenced her husband’s possible deployment.
10

Despite Ms. McKeogh’s obvious efforts to move forward with her case, Mr. Garland did
not discover that the agreed order had been misﬁled for another eight months.
Mr. Garland testified he reviewed his ﬁles every thirty to forty-ﬁve days. Either
this file review did not occur as regularly as Mr. Garland indicated or his review was
insufﬁcient because Ms. McKeogh’s file was inactive for long periods of time during the
thirty—five months that Mr. Garland was handling the uncontested adoption case. A
review of the file every thirty to forty-five days would have shown on many occasions
that the case was dormant and required Mr. Garland’s attention and action.
After an amended petition was prepared and Mr. Atchley’s notarized signature
was obtained in September 2012, an erroneous mailing to Ms. McKeogh’s prior address
created more delay, even though Ms. McKeogh had provided an updated address over
one year earlier. Once again, despite Ms. McKeogh’s calls, voicemails, and emails, and
Mr. Garland’s purported regular ﬁle review, Mr. Garland did not discover that the case
was at a standstill. In addition, when Mr. and Ms. McKeogh signed the amended petition
and returned it to Mr. Garland’s office by the end of January 2013, Mr. Garland delayed
filing it with the court clerk until March 23, 2013. Ms. McKeogh emailed Mr. Garland’s

ofﬁce in February, March, and April inquiring about the hearing date and received little
or no response. The final hearing on the adoption was not held until four months after the
amended petition was filed and over a month after Ms. McKeogh filed her complaint
with the Board. Mr. Garland failed to act with reasonable diligence and promptness in
representing Ms. McKeogh.
We conclude that the hearing panel’s determination that Mr. Garland violated Rule
of Professional Conduct 1.3 is supported by substantial and material evidence.
Rule ofProfessional Conduct 8.4(a) (Misconduct)
Mr. Garland argues that no action or inaction on his part caused the delay in
pursuing Ms. McKeogh’s case or amounted to an ethical Violation. He asserts that he had
policies and practices in place to ensure reasonable client communication and that he
should not be held “vicariously liable” for the errors of his staff or Ms. McKeogh’s
failure to communicate.8 In particular, he cites Ms. Harris’s failure to inform him about
the agreed order in July 2011, Ms. Snyder’s misﬁling of the agreed order, Ms. Harris’s
failure to bring Ms. McKeogh’s concerns to his attention, Ms. Snyder’s mailing of the
amended petition to the wrong address in September 2012, and Ms. McKeogh’s failure to
contact him directly. The Board responds that Mr. Garland’s pattern of neglect and his

8 In his reply brief, Mr. Garland argues that his internal policies and procedures complied with
Rule of Professional Conduct 5.3(a) and (b). However, the hearing panel did not make any findings or
base its decision on these provisions.
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failure to maintain reasonable communications with Ms. McKeogh resulted in errors and
delay and was a Violation of Rule of Professional Conduct 8.4(a).
Rule of Professional Conduct 8.4(a) states that it is professional misconduct for a
lawyer to “violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another.” Tenn. Sup. Ct. R.

8, RPC 8.4(a).
Although Mr. Garland asserts that his ﬁrm had reasonable policies and practices in
place for communicating with clients and monitoring case ﬁles, the procedures were
ineffective. The evidence established that Mr. Garland failed to maintain adequate
communication with Ms. McKeogh; failed to act diligently in monitoring and pursuing
the adoption in a timely fashion; and failed to adequately review Ms. McKeogh’s ﬁle on
a regular basis to ascertain if the ﬁle needed attention. Although Mr. Garland blames his
problems on his staff, he admitted at oral argument before this Court that he was
responsible for the shortcomings of his staff.
We conclude that the hearing panel’s determination that Mr. Garland violated Rule
of Professional Conduct 8.4(a) was supported by substantial and material evidence.
Appropriate Sanction

While not speciﬁcally argued by Mr. Garland, we agree with the trial court that
public censurewas an appropriate sanction. See Tenn. Sup. Ct. Rule 9, § 4.5. We are
guided by the ABA Standards for determining the appropriateness of such discipline.
Snead v. Bd. of Prof] Responsibility, 301 S.W.3d 603, 617 (Tenn. 2010) (citing Tenn.
Sup. Ct. R. 9, § 8.4). “The ABA Standards promote the ‘consideration of all factors
relevant to imposing the appropriate level of sanction in an individual case?” Mabry, 458
S.W.3d at 910 (quoting Loo/cell v. Bd. ofProf’l Responsibility, 380 S.W.3d 19, 28 (Term.
2012)). The hearing panel considered the following provision:
Reprimand is generally appropriate when a lawyer is negligent and does not
act with reasonable diligence in representing a client, and causes injury or
potential injury to a client.
ABA Standards § 4.43. As aggravating factors, the hearing panel considered Mr.
Garland’s prior disciplinary record, pattern of misconduct in this case, multiple offenses,
and substantial experience in the practice of law. See id. § 9.22(a), (c), (d). To these we
would add that Mr. Garland’s primary defense is to blame the problems on his ofﬁce staff
and his client. See id. § 9.22(g). As mitigating factors, the hearing panel found that Mr.
Garland did not act with a dishonest or selﬁsh motive and that he was cooperative in
12

these proceedings. See id. § 9.32(b), (e). We agree that a public censure is appropriate in
this case. See Tenn. Sup. Ct. R. 9, § 4.4.
III. Conclusion

After carefully reviewing the issues raised by Mr. Garland, the entire record, briefs
ﬁled by the parties, argument of counsel, and all applicable authority, we ﬁnd that none
of Mr. Garland’s arguments have merit. Based on our standard of review, we hold that
the result reached by the hearing panel was not arbitrary, capricious, or characterized by

an abuse of discretion; and Mr. Garland’s public censure was fully supported by evidence
which is both substantial and material in light of the entire record. The judgment of the
Knox County Chancery Court is afﬁrmed. The costs of this appeal are taxed to Danny C.
Garland, II, and his surety, for which execution may issue if necessary.
fa
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HOLLY KIRBY, J., dissenting.

I respectfully dissent from the majority opinion in this case.
From the majority’s recitation of the facts in this case, we can all agree that the
complainant, Ms. McKeogh, did not get good service overall from Mr. Garland’s ofﬁce.
However, the majority’s recitation of the facts also makes it clear that the problems of
which Ms. McKeogh complains arise from the actions or inactions of Mr. Garland’s staff,
particularly Ms. Harris and Ms. Snyder.
As the majority notes, Mr. Garland had a high~volume practice focusing on family
law. He was frequently in court, depositions and meetings, so he relied on his staff,
primarily Ms. Harris, to talk to clients and answer their questions, usually via email or by
telephone. He also relied on his staff to make him aware of things that needed his
attention, such as items arriving at his office in the mail. As a backstop, the majority
opinion indicates, Mr. Garland reviewed his active files every thirty to forty-ﬁve days to
make sure that something that needed action had not been overlooked.
The facts in this case center on the failure of Mr. Garland’s staff to respond to Ms.
McKeogh’s inquiries, the staff’s failure to make Mr. Garland aware of things that needed
his attention, or staff members’ general incompetence in tasks such as filing and mailing.
For example, Mr. Garland’s staff failed to inform him that the child’s biological father,

Mr. Atchley, had signed a consent order agreeing to the adoption of the child. Ms.
Snyder then misﬁled that consent order by placing it in Ms. McKeogh’s closed divorce

ﬁle instead of her open adoption ﬁle. Ms. Harris repeatedly failed to respond to Ms.
McKeogh’s numerous email inquiries about the status of her case. Although Ms. Harris
was told that Ms. McKeogh’s husband might be deployed soon, Ms. Snyder nevertheless
mailed a copy of the amended petitionwfor Ms. McKeogh’s husband to signmto the
wrong address. Ms. Harris neglected to respond to Ms. McKeogh’s numerous voicemail
messages. When Ms. McKeogh became exasperated with the staff and asked to speak to
Mr. Garland, his staff told her that she should speak to Ms. Harris.
The majority opinion observes, and Mr. Garland admits, that as the lawyer in
charge of his office, Mr. Garland “was responsible for the shortcomings of his staff.” I
agree. I part company with the majority because, while the charges against Mr. Garland
in this case emanate from his supervision of his nonlawyer staff, the Board chose not to
proceed against Mr. Garland under the rules that speciﬁcally govern a lawyer’s
responsibility for nonlawyer staff.
Rule 5.3 of the Rules of Professional Conduct addresses a lawyer’s responsibilities
for nonlawyer assistants:

Rule 5.3. Responsibilities Regarding Nonlawyer Assistance
With respect to a nonlawyer employed or retained by or associated with a
lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a‘ law ﬁrm, shall make
reasonable efforts to ensure that the ﬁrm has in effect measures giving
reasonable assurance that the nonlawyer’s conduct is compatible with the
professional obligations of the lawyer;
(b) a lawyer having direct supervisory authority over a nonlawyer shall
make reasonable efforts to ensure that the nonlawyer’s conduct is
compatible with the professional obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of a nonlawyer that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with knowledge of the speciﬁc conduct,
ratiﬁes the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in
the law ﬁrm in which the nonlawyer is employed, or has direct
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supervisory authority over the nonlawyer, and knows of the
nonlawyer’s conduct at a time when its consequences can be avoided
or mitigated but fails to take reasonable remedial action.
Tenn. S. Ct. R. 8, RPC 5.3. Thus, Rule 5.3 sets outs what a lawyer is expected to do to

supervise his nonlawyer staff, and also establishes the parameters for when the lawyer
may be held responsible for staff’s conduct that would violate the Rules of Professional
Conduct if engaged in by a lawyer. Under Rule 5.3, a lawyer must “make reasonable
efforts” to ensure that his ﬁrm adopts “measures giving reasonable assurance” that the
nonlawyer staff‘s conduct is “compatible with the professional obligations of the lawyer.”
Id. at 5.3(a). A lawyer with direct supervisory authority must “make reasonable efforts”
to ensure that his staffs conduct is “compatible with” the lawyer’s professional
obligations. Id. at 5.3(b). If the lawyer’s staff engages in conduct that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer, the lawyer will
be held responsible for the violation if the lawyer “orders” or “ratifies” the staff’s
conduct, or if the lawyer “knows of” the staff’s conduct “at a time when its consequences
can be avoided or mitigated” but he nevertheless “fails to take reasonable remedial
action.”
Rule 5.3 was tailor-made for situations such as the one presented in this case. Mr.
Garland had delegated to his nonlawyer staff responsibilities for taking client inquiries by
email and telephone while he was in court, in depositions, or in meetings, for keeping his
clients informed regarding the status of their matters, and for making certain that
important correspondence and developments that demanded action were brought to Mr.
Garland’s attention. Mr. Garland’s staff failed in all of these regards. Their conduct, if
engaged in by a lawyer, would have violated more than one Rule of Professional

Conduct, including RPC 1.4 on communications with clients and RFC 1.3 on diligence.
Having established that Mr. Garland’s employees engaged in conduct that would
have constituted ethical violations if they were lawyers, it then becomes necessary to
examine Mr. Garland’s supervision of those employees. Under Rule 5.3(a), the Board
would look at whether Mr. Garland had in place “measures giving reasonable assurance”
that his staff’s conduct in performing the tasks delegated to them would comply with his
professional obligations. Since Mr. Garland had direct supervisory authority over his
staff, under 5.3(b), the Board would look at whether Mr. Garland made “reasonable
efforts” to ensure that his staffs conduct comported with his professional obligations.
Under 5.3(0), the Board would determine whether Mr. Garland ordered the conduct that
formed the basis for the infraction, whether he ratified it, or whether he learned of it “at a

time when its consequences [could] be avoided or mitigated.”

In this case, despite the fact that the infractions
Garland’s supervision of his nonlawyer employees, the
appear to have proceeded against Mr. Garland under Rule
opinion, the Board made no ﬁndings, one way or the other,
no explanation for their failure to do so.

are clearly premised on Mr.
Board inexplicably does not
5.3. As noted in the majority
under Rule 5.3. We are given

I disagree with the majority opinion primarily because, absent appropriate ﬁndings
by the hearing panel under Rule 5.3, the case is simply not in the proper posture for our
decision. We have no ﬁndings on what measures Mr. Garland should have had in place
to supervise his staff. We have no ﬁndings on what efforts Mr. Garland should have
made to reasonably ensure that his staff’s conduct was appropriate. We have no ﬁndings
on whether Mr. Garland ordered or ratiﬁed his staff’s infractions, or whether he learned
of them at a time when the consequences to Ms. McKeough could have been “avoided or
mitigated.”
There are countless lawyers in Tennessee with law practices similar to Mr.
Garland’s high~volume practice, in which many daily tasks and interactions with clients
are delegated to nonlawyer staff. Delegating such tasks to nonlawyer employees does not
violate ethical rules, but failing to properly supervise nonlawyer employees does. It is
important for practicing lawyers to understand what this Court expects from them in
terms of supervising nonlawyer staff to whom mundane but important tasks are
delegated. The majority opinion gives lawyers little useful information in that regard.
The majority says only that Mr. Garland “should have taken a more active role in keeping
Ms. McKeough advised,” that he “did not discover” things such as the consent order that

his staff misﬁled, and that his “procedures were ineffective.” The majority opinion gives
lawyers no indication of what speciﬁcally Mr. Garland should have done differently. It
tells them only that he fell short.
I fault the Board primarily for the posture of this case. It is important for ethical
charges against lawyers to be properly framed, so that the rules adopted to govern certain
situations are applied to the intended situations. That was not done in this case. Ms.

McKeough’s complaint should have proceeded under Rule 5.3, and the hearing
panel should have considered the matter under Rule 5.3. Because the Board did not do
so, this Court has not been given the ﬁndings needed to properly determine this appeal.
For these reasons, I respectfully dissent.
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