
IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

AT MEMPHIS

HOMER L. CODY,

Petitioner,

vs. Docket No.

CT-005534-13

BOARD OF PROFESSIONAL

RESPONSIBILITY of the Supreme Court

of Tennessee,

Respondent.

 

AMENDED ORDER

 

This matter came to be heard on the 14th day of August, 2014. A Petition for Certiorari

was filed by Homer L. Cody,'requesting this court for relief from the Judgment of the Hearing

Panel, arguing the judgment is in violation of constitutional or statutory provisions, in excess of

the panel‘s jurisdiction, made upon unlawful procedure, or unsupported by the evidence which is

both substantial and material in the Eight of the entire record. After hearing the presentation and

argument of counsel for the Board and Mr. Cody as well as the record as a whole, this court

makes the following findings of fact and conclusions of law:

A. FINDINGS OF FACT

1. Mr. Cody represented two clients, Pee Wee Wisdom Child Development Center

(referred to as “Pee Wee”) and Vivian Braxton, also the executive director of Pee Wee, in a

single civil action for corporate dissolution of Pee Wee in Shelby County Chancery Court.

2. Mr. Cody represented both Pee Wee and Ms. Braxton after Ms. Braxton pled

guilty to a charge of theft of property of funds belonging to Pee Wee. Within the civil matter, the

receiver for Pee Wee obtained ajudgment against Ms. Braxton. (Statement of Undisputed

Material Facts, A.R. p. 121, it 6; Tr. p. 38,1. 23— p. 39,1. 5). On June 22, 2007, the trial court

entered an “Order Denying Motion to Disquali‘fy Homer L. Cody.” (AR. p. 334). In the appeal

ofPee Wee Wisdom Child Development Center, Inc, and Vivian Braxton, v. Paul G. Summers,

in his oficial capacity as Attorney General and Reporterfor the State of Tennessee, No. W200?»

01218—COA—R3-CV, the Court addresses the conflict in representing both Ms. Braxton and Pee



Wee, ultimately finding there is a conflict in his representation and he is disqualified from

representing either Pee Wee or Ms. Braxton on appeal or any other matters related to the

litigation. (AR. p. 342).

3. Mr. Cody did not obtain written consent for any conflict of interest existing or to

potentially exist between Pee Wee and Ms. Braxton. (Tr. p. 23, 1. 10-12). On March 16, 2012, the

Supreme Court entered the Order of Enforcement imposing a Public Censure on Mr. Cody for

this action, as adjudged by the Hearing Panel in No. 2011-2008-9418 on November 14, 201 l.

4. On March 6, 2012, Mr. Cody filed a motion representing he continued to serve as

the attorney for both Pee Wee and Ms. Braxton. (Tr. Ex. 3). The Shelby County Chancery Court

struck the motion and ordered Mr. Cody represent either Pee Wee or Ms. Braxton. (Tr. Ex. 7).

Mr. Cody then drafted a notice of extraordinary appeal for Ms. Braxton which Ms. Braxton filed

pro se. (Statement of Undisputed Material Facts, AR. p. 122, fil 16).

5. The Board of Professional Responsibility filed its Petition for Discipline on

August 2, 2012. (AR. p. l).

6. Additionally, the Board filed a Motion for Partial Summary Judgment, which was

granted in part, finding Mr. Cody violated Rules 1.7(a), 8.4(a), and 8.4(d) of the Rules of

Professional Conduct. (A. R. p. 618).

7. On September 5, 2012, on behalf of both Ms. Braxton and Pee Wee, Mr. Cody

filed a complaint for violation of the Racketeer Influenced and Corrupt Organizations (RICO)

Act in the United States District Court for the Western District of Tennessee. (Tr. Ex. 4). This

action included damages for money Pee Wee allegedly owed Ms. Braxton, allegations the

“Tennessee Judicial System” is a criminal enterprise, and alleged assistant attorneys general and

judges in the Shelby County Chancery Court matter conspired to defraud his clients and the

government. (Tr. Ex. 4, Tr. p. 37, l. 7 — p. 38, l. 12).

8. On February 14, 2013, the Board filed a Supplemental Petition to which alleged

Mr. Cody violated Rules 3.1, 3.4(c), 4.4(a)(l), 8.2(a), 8.4(a), 8.4(d) of the Tennessee Rules of

Professional Conduct, as a result of the allegations within the September 5, 2012, complaint filed

in the United States District Court. (AR. p. 63 8).

9. The Hearing Panel determined Mr. Cody violated Rules 1.7, 8.4 (a), and 8.4(d) of

the Tennessee Rules of Professional Conduct, as previously ruled in its Order Granting in Part

the Board of Professional Responsibility’s Motion for Partial Summary Judgment; and continues



to violate Rules'1.7, 8.4(a), and 8.4(d) by filing the RlCO complaint in Federal Court. (AR. p.

1182).

10. The Hearing Panel applied five (5) aggravating factors: prior disciplinary

offenses, a pattern of misconduct, multiple offenses, refusal to acknowledge wrongful nature of

conduct, and substantial experience in the practice of law as aggravating factors as Mr. Cody

continued to engage in the violation of the Rules after having received discipline for the

misconduct. (AR. 1182).

11. The Hearing Panel suspended Mr. Cody from the practice of law for 180 days.

(AR. 1182).

12. The American Bar Association Standard 2.3 states “suspension should be for a

period of time equal to or greater than six months...”

13. Mr. Cody filed this appeal, arguing the judgment is in violation of constitutional

or statutory provisions by violating Mr. Cody’s right to due process; in excess of the panel’s

jurisdiction because the panel overturned the ruling of the trial court; made upon unlawful

procedure due to the court’s failure to abide by Tennessee Rule of Civil Procedure 63, based

upon whether the Board of Professional Responsibility had probable cause to bring an action

against Mr. Cody, and based upon whether the Panel used a proper standard of review; and

unsupported by the evidence which is both substantial and material in the light of the entire

record in finding Mr. Cody violated Rule 1.7 of the Rules of Professional Conduct.

B. CONCLUSIONS OF LAW

1. Having made the aforementioned findings of fact, this court makes the following

conclusions of law. First, Tennessee Supreme Court Rule 9, section 33.1(b), states the standard

of review for this matter, in pertinent part:

The review shall be on the transcript of the evidence before the Hearing Panel and

its findings and judgment. If allegations of irregularities in the procedure before

the Hearing Panel are made, the trial court is authorized to take such additional

proof as may be necessary to resolve such allegations. The trial court may, in its

discretion, permit discovery on appeals limited only to allegations of irregularities

in the proceeding. The court may affirm the decision of the Hearing Panel or

remand the case for further proceedings. The court may reverse or modify the
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decision if the rights of the party filing the Petition for Review have been

prejudiced because the Hearing Panel's findings, inferences, conclusions or

decisions are: (l) in violation of constitutional or statutory provisions; (2) in

excess of the Hearing Panel‘s jurisdiction; (3) made upon unlawful procedure; (4)

arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion; or (S) unsupported by evidence which is both

substantial and material in the light of the entire record. In determining the

substantiality of evidence, the court shall take into account whatever in the record

fairly detracts from its weight, but the court shall not substitute its judgment for

that of the Hearing Panel as to the weight of the evidence on questions of fact.

2. Further, ”[Ajlthough the trial court may affirm, remand, reverse, or modify a

Hearing Panel decision, the trial court may not substitute its judgment for that of the panel is to

the weight of the evidence on questions of fact." Board ofProfessional Responsibility V. Allison,

284 S.W.3d 316, 322 (Tenn. 2009).

3. In particular, this Court will not reverse the decision of a Hearing Panel so long as

the evidence "furnishes areasonably sound factual basis for the decision being reviewed."

Hughes, 259 S.W.3d at 641 (quoting Jackson Mobilphone Co. v. Tenn. Pub. Serv. Comm‘n, 876

S.W.2d 106, ill (Tenn. Ct. App. 1993)).

4. In Jackson Mobilphone Co. 12. Tennessee Pub. Serv. Comm ’n, 876 S.W.2d 106,

111 (Tenn. Ct. App. 1993), the Court of Appeals provided “the court should review the record

carefully to determine whether the administrative agency‘s decision is supported by ‘such

relevant evidence as a rational mind might accept to support a rational conclusion.” (citing Clay

County Manor v. State Dep’t ofHealth d’c Environment, 849 S.W.2d 755, 759 (Tenn.l993);

Southern Ry. v. State Bd. ofEqualization, 682 S.W.2d 196, 199 (Tenn.l984)).

C. RULING

1. In Mr. Cody’s brief, Mr. Cody argues the Chancery Court Judge who presided

over his case after the retirement of Chancellor Alissandrados did not certify the transfer of the

case, pursuant to Rule 63 of the Tennessee Rules of Civil Procedure. Chancellor Evans gained

jurisdiction over this matter well before March l6, 2012, when the Supreme Court of Tennessee



issued a public censure against Mr. Cody for the issues arising out of Mr. Cody’s representation

before Chancellor Evans. '

2. In his argument before the court, Mr. Cody asserts because the Chancery Court

found no conflict in its Order entered June 22, 2007, everything entered after this order regarding

any conflict is void.

3. The Public Censure of the Supreme Court of Tennessee and the Board of

Professional Responsibility Hearing Panel adjudication ofNovember 14, 2011, are not before

this court. As such, this court finds all arguments related to the proceedings wherein Mr. Cody

represented Pee Wee and Ms. Braxton, including Mr. Cody’s issue #1, moot as previously

adjudicated and enforced by the Tennessee Supreme Court. Remaining issues, as defined by Mr.

Cody, are: I

a. Whether the Board of Professional Responsibility had probable cause to

bring suit, as addressed by Mr. Cody in his issue #4.

b. Whether the Panel violated Mr. Cody’s rights of due process and equal

protection by issuing a protective order prohibiting the discOvery of

evidence involving Mr. Cody’s arguments regarding the Chancery Court

Judge’s failure to abide by Rule 63 of the Rules of Civil Procedure, as

addressed by Mr. Cody’s in his issue #2.

c, Whether the Panel’s findings were in excess of its jurisdiction, improperly

failed to rely upon res judicata by failing to abide by the ruling of the

Chancery Court, as addressed by Mr. Cody in his issue #3.

d. Whether the Panel used the proper standard of review, as addressed by Mr.

Cody’s in his issue #5.

e. Whether the evidence was sufficient to support the Panel’s findings, as

addressed by Mr. Cody in his issue #6.

2. In regards to whether the board of professional responsibility had probable cause

to bring suit, this court finds the Board of Professional Responsibility acted properly under

Supreme Court Rule 9, §§ 8.1 and 11.1 in bringing forth its action against Mr. Cody, as Mr.

Cody is subject to the disciplinary jurisdiction of the Court, the Board, panels, the district

committees and Hearing Panels estabiished within Supreme Court Rule 9. As well, as stated in

Rule 9, § 11.1, those “acts or omissions by an attorney, which violate the Rules of



Professional Conduct of the State of Tennessee, shall constitute misconduct and shall be grounds

for discipline, whether or not the act or omission occurred in the course of an attorney—client

relationship.” This court finds the Board of Professional responsibility had proper cause to bring

disciplinary action against Mr. Cody under these rules.

3. Addressing whether the Hearing Panel abused its discretion in granting the Board

of Professional Responsibility’s Motion for a Protective Order, this court finds the Hearing Panel

did not abuse its discretion. The Hearing Panel found the requests for discovery made by Mr.

Cody were outside the scope of the Hearing Panel’s proceeding, and, further, found the issues

had also been previously determined in the Panel’s order granting in part and denying in part

partial summary judgment.

4. Mr. Cody also alleges the Hearing Panel improperly failed to rely upon res

judicata and the Panel’s findings were in excess of the Panel’s jusidiction. As argued by the

Board, citing Massengz'l v. Scott, 738 S.W.2d 629, at 631-632, the doctrine of res judicata applies

to those matters which the same parties or their privies on the same cause of action as to issues

which were or could have been litigated. Here, the Hearing Panel is not to determine whether it

is appropriate to disqualify an attorney; rather, the Hearing Panel determines whether an attorney

violated the rules of professional conduct, and, if so, whether and what form of disciplinary

action should be taken. These are entirely different issues, and the Hearing Panel appropriately

determined the issues before it, as it was not required to abide by the rulings of the Chancery

Court.

5. In regards to whether the panel used the proper standard of review, this court

finds the Hearing Panel appropriately and independently reviewed and adjudicated the evidence

presented before it rather than reviewing the decisions of the Chancery Court. This court finds no

basis for Mr. Cody’s assertion the Panel used an improper standard of review, as the Hearing

Panel, pursuant to Tennessee Supreme Court Rule 9, does not review the discretion or findings

of another tribunal.

6. Finally, Mr. Cody alleges the evidence was not sufficient to support the Hearing

Panel’s findings. The Hearing Panel found there was a conflict of interest between two current

clients, pursuant to Rule 1.7 (a) of the Rules of Professional Conduct, based, in part, upon Mr.

Cody’s continued representation of the same clients at issue in a disciplinary proceeding which

resulted in a public censure against him. The proof before the Hearing Panel included several
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exhibits which placed Pee Wee and Ms. Braxton in positions directly adverse to one another; in

addition, Mr. Cody admitted his federal complaint included damages sought wherein Pee Wee

owed Ms. Braxton a sum ofmoney. Mr. Cody fails to Show the Hearing Panel’s decision is either

arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of

discretion; or unsupported by evidence which is both substantial and material in the light of the

entire record.

7. In review of the Hearing Panel’s decision, this court does not find the panel’s

findings, inferences, conclusions, or decisions are in violation of constitutional or statutory

provisions, in excess of the panel’s jurisdiction, made upon unlawful procedure, arbitrary or

capricious or characterized by an abuse of discretion or clearly unwarranted exercise of

discretion, or unsupported by evidence which is both substantial and material in light of the enter

record. The Court finds the Hearing Panel’s findings of fact and conclusions of law are fully

supported by the evidence presented in this matter and reversal or modification of the Hearing

Panel’s decision is simply not warranted.

8. Mr. Cody failed to demonstrate the Hearing Panel’s conclusions were not

supported by substantial and material evidence or their decision was arbitrary and capricious.

Mr. Cody’s suspension is fully supported by the facts and this Court must not substitute its

judgment for that of the panel as to the weight of the evidence on questions of fact.

9. This Court AFFIRMS the decision of the Hearing Panel and assesses costs to Mr.

Cody.

ITlS so ORDERED,thisthe 3.) day of ‘Eéo‘L ,2014.

W
HONORABLE DON R. ASH



CERTIFICATE OF SERVICE-

, ereby certify e fore oing has been served upon the following by US. Mail on this

the day of . ,2014:

Homer L. Cody

6955 North Watkins Road

Millington, TN 38053

William C. Moody

10 Cadillac Drive, Suite 220

Brentwood, Tennessee 37027
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IN THE CHANGER? EOUR'I‘ OF SHELBY CDUNTY, TENNESSEE

AT MEMPHIS

HOMER I“ CODY,

Patitjoner.

v3. Dec-km No,

C3T—005534« 13

BOARD OF PRGFEEES' SEONAL

RESSPONSIBHJTY (at: film Supra-me Court

(31' Tmmesma

Respanéenl.

 

GRDER

 

Thia; matter came to be; heard on, the 14‘“ day at" August, 2014. A. Wiiaicm for C’sztniamri

was filed by Harmer L. Ccdy, risqueatmg This court {or résliaf 'E’mm {he Judgnmm 01‘1th flaming

Pane]: arguitig the judgman: is in viciatim’x ofconstimiiomi or stamimfiy proviskms, in excess; of

the paxalai’s jurisdictiom made upon unlawful procadurfi, 0r unsupparted by the evidencc which is

both substantial ami mamrial in. am: light 01’ {he entire racmd‘ After haying the pa‘csemaiiun and

mgument 0f comma! for the: Hazard and Mr“ Cody as wen as the rctémd as a Wham this: ctmfi

makes the folkowing findings of fact and conclusions ofiaw:

A. FINDINGS OF FACT

1, Mr. Cody repmscmafi 1W0 clients, Pm: Wee Wisdam Chiid Dravciupmmu {36:11th

(referred Us: 21}; “We Wars”) and Vivian Brzm‘ton, £11.30 the Exemiive dimclor 0ch@ Wm in a

singk: civii actéon for cerpomte dizasoiutian of Pee Wee in Shem}! C.‘:<mnty mammary {3011.11,

2. Whilr: Mr. Cody was; representing‘both Pee. Wee and Ms Braxtmx M3. Braxmn

pied guiity to a charge of tiaefi ofpmperfy of funds ‘belouging {o Pate Wart. Wiihin thifi civii

marten me men-the; far Pm: Wee obtained ajudgmem against Ms. Braxmn. (Statcnmm of

Lmdispumd Materiai Paws, AR. {1‘ 321, a; 6; Tr. p. 38, L 23— p. 39,, 'E. 5). On June 22, 2007‘ the»

trial court emu-tired an “Order Dzmying Minion i0 Disqualiify I-Tomer L. Cody?“ (AR. p. 334). In

the appeai of Pee Wee Wisdm-n thi’fcf Development (Tamra, fmx, and Ir’fw’cm firmmm, 13. Pair! (3.

SWI’HTIBFS, in his (gfficia! capaefry as Azrormiv Genera? and Repnrrerj/br (In) 5mm offlammama

Ne), WWW—01218«COA-R3-CV, the Cantu“: addressscs the: canfiéct in represeming bmh Ma



Em‘an and Wm Woo, ultimaiciy finding, more is a oonflici in his representation and he is

disqualifiod from z'oprossonting either Poo Wee or Ms. 83:22an on appeal or any other mothers

related to tho litigation. (All, p. 342).

3. Mr. Cody did not obtain imam consent For any conflict of intents: oxisiing or to

potentially exist between Poe Woe aod Ms. Brown]. (Tr. p. 23,, l. 10ml 2). On March 16, 2012, the

Supl‘ome Court colored the: Order of Enforcement imposing a Public Censuro on. Mr. Cociy for

this action. as adjudged by the l-i'earizig Panel in Ho. 20E lv2008~9~RS on November 14. 21111.

4. Afier the Public Consoro was; entered on March 6. 20:2, Mr. Cody Wed 21 motioo

representing he continued to servo as The atiomoy for both Poo Woo and Ms. Braxton. (Tr. Ex, 3}.

Tho filiolby County Chancery Cour: struck 13w. motion and oroorod Mr. Cody ropmsom oi’ihor Poo

Woo or Ms. Bronco. ("E‘r. Ex. 7). Mr. Cody {hem drofiod a Iiolioo of oxiraoi‘dinary appeal for M5.

Brzixton which Ms. Broxton filed pro so. {Slalomem o‘l‘llndispoécd Maimriai Foo-is. AR. p. 133.5”;

1o).

5. Tilt: Board of Professional Responsibility filed its Petition for Discipline: on

August. 2, 2912. (AR. [3. 1).

6. Additionally, tho Board filed a Motion for Partial Summary Judgment, which was

gmmted in. 132111... finding Mr. Cody violatod Roios 137(3), 3.463), and 8.4{d} of'il‘ao Rules of

i”1~ofo33§onal Conduct. (A. R. p. 6 l 2}.

7. On September 5, 2012, on behaifoi'hoth Ms. Braxtoo and W353 Won Mr. Cody

[Eli-3d a complaint for violaiion of tho Rockotoor lnfiuonood and Corrupt Orgonimiions (RECC‘)

Aol in the United States District Cour: for the Western District oi‘Toooosooo. {Tia Ex. 4). This

action included damages for money Poo Woo allogodly owed. Ms. iSmxioo. oliogotioos the

“'l‘onnesoee Judicial System.” is a oriminai onloispriso, and ailegocl assistant atiomoys general and

judges in the Shelby Coumy Chansons Court matter conspiroo to defraud his; oiionts and the}:

government. (Tr. Ex 4, Tr. p. 31L 3’ ~13. 38, i. 12).

8. On February 14, 20? 3, the anrd filed 81 Supplemental if’otition to which alleged

Mr. Cody Vioimod Roles 3.13 3.4(c-3, 4.4(21‘3U ). 8.2(a), 8.4(61). 8.481) oi‘”ll’1®"Fonrit-z$soo Rules of

Professional Conduct, as a rosuil offlie allegations within the: Soplombor ‘3, Bow, oompiaim film

in the United States Distrio‘i Court. (AR. :3. 638).

9. The l-loaring Panel determined Mr. Cody violated Ruioo i.?., 8.4 (a), amti 8.4(cl‘) of

the 'f‘oirmossoo Rules of Professional Conduci‘. as previously ruled in $323 Order Granting in Part

1
‘
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the Board cfimefcbssitma Regponsibility's Motion f0: Partial Summary Judgment; and continues

to violate- Rules E37, 34(51): and 8.4(cl) by filing, the RECO complaint in Federal Cami. {AIL :9.

£182)“

1(1 The Flaming l’aml applied five (5) aggravating factm‘s: prior disalplinm‘y

oft’etaées, a pattern of misctnttcitlcts multiple offenses, rel‘tssal to acknowledge wrengfu‘l nature of

canductt and substantial experience $11 the practice of MW 215; aggravafing factors 21$ Mr. {30d}!

continued to engage: in tht: violation at the Rules after itaving receiwéd discipline for the

n’tisconductt, (AR. 1 182).

11‘ The Hearing Panel suspended MI. {lady from the practict: ol'law for 180 days.

(AR. 1182}.

12. The American Bar Association Standard 2.3 813133 “suspensior: should be first” a

period of time equal to {31‘ greater than six months‘ . ."

13‘ Mr. Cody film? this appaal, arguing; the judgment is; in VEQlatlmt ofmnstiiutlcanai

0r Statutory pmvisions by vigilatlug Mr. Cedy’s right to due; procesg; in excess (“If the pamel’s

jat‘isdiction because the panel ovet'tumfid the ruling ofthe trial 0mm; mad: tip-01:1 umlawtis‘i

pmaedure data to the court’s failure to abide by"l“em1€$$ez: Rule 01" Civil Procedure 63., basal

upon Whether the Board {tl‘Pg'Qfastsimtal Responsibility had pwbahle 12mm to bring an action

against Mr. Cody, amt baged upon whether thc Panel ussed a proper stamiard of revliaw; and

unsupported by the: cvidlence which is both subistetmiat and material in the light fifth?) entire

rccmd in finding. Mr. Cad}; violated Rum 1,? 0f the Rules amefessional Conduct.

13. CONCLUSIONS OF LAW

1. Having made that: atbmmentioneti findings 9f fact: this ceurt makes the foltnwing

conclwions of‘law. First, Tennesse-e: Supreme Court. Rule ‘9, section 33,} (1)), states; the: standard

ofrevieaw “For this matter, in pertinent part;

The review shall be €311th Lrangcript ofthe evidance before the lwlisa'ring Z’ancl and

its findings amt judgment. liallagaticns 0F lrmgulmlties in the procedure before

tilt: Hearing Partial an“: matth the trial court i$ authorized {as take. Such adtfitional

pmofas: may be mammary to resolve such allegatiens. The trial court may: in its;

discretion, pcmfi’t discovery on appaalx limited only to allegaticns ot‘in‘egulm‘lties

in the proccecfing. The court may affitm the dacisioz; ofthe: Hearing; Panel m
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rammed the case for fug'ther proceedings. The court may revcrgc or madify the

decision if the rights 01" the: party filing the Peii‘tim-z for Review have been

prejudiced hecause the E-iearing Panel‘s findings, inferences, conclusions or

decisions are: {I} in vioiatien ai‘constitutiona] or statutory pmvisions; (2) in

excess Oi‘thc Hearing Panel’s jurisdictinn; (3) made won unlawful pmcedure; (4}

arbitrary or capricious or characterized by abuse of discreticzn or clearly

unwan‘mlted exercige ofdiscraiion; or (5} unmlppmmd by Widener: which is both

substantial and maimed in the ligln of the entire record. in detennining that

substantiaiity ofcviderzcm the: courfi 3112;}! take into acqu whatever in flit“: reward

faifiy detracts fmm its weight? but the court shal) mt substitum its; judgment for

(ha: 0f the Hearing Rand as, m the waight 0f the cvidtmsc on quegtions of faci.

2. Further, “[uAjii‘nough 1th Mai court mm}! affirm, remand, reverse:, or modify a

Hearing Panel decision“ the aria} mum; may not substitute its judguwm for that 0f the gram? is {.0

{he weigh”: of the: evidence cm questimns effaet.“ 13mm? rgf‘Perimfonai Respwmizbilz‘iy v. Afffsom.

284 S.W.3d 316, 322 (Fem. 2809),

3. In particuiaa LhiS Cami wili um reverse the decis§on (3173 Hearing Pam! 30 long as

the avitience "filmishes a mafionably sound factual "basis: far The: decision Being reviewed.”

Mugbeg, 259 S.W.3z€ a: 6411 (quoiéng Jackscm Mobilphme (30. V, Tami, Pub. Rem}. Comm‘n, 83%

SW2d 106, 11} (Tenn. Ct. App. 1993)}.

4. In Jackson :ifobilphme Ca v; Temwsme Pub. Sew. ("70mm 'n, 876 S.W.2d 106,

1 I i (Tenn. Ct. App. 1993), {he Comm af‘Appeais provided “£5316: court shouid reviéw 1hr: record

cafe-mil}; to determime Whether thc: zifiim'iinigimiive agency's decision is msppofied by “such

rah: "am evidence as a rational mind might EiCClflpl. to support 21 23601131 mneiusiem” (ciiéag Claw

Comfy Manor v, Stale 138p? {y’h’eaiih a? Envimnmem 849 SWVZd 7555 7'59 {"I“enn.1993);

Southern Ry. v. Siam 8d. (JqumfizmiarI, 682 SW2d 196, 199 {T012.11,3984‘)),

C. RULINQ

E, In Mr, Cindy‘s bl'ief, M1: Cady argues the Chancery Court Judge Whflf) pz‘csided

ova his case afier the retirement of Chanceiior Aliasandraclm did mi cartiiflv this transfer a? Lin-2

case‘, pursuant in Rule 63 of the Tennessee Rules of Civfi I’mcedum. C‘hancelim Ewans; gained

jurisdictiwn (we? mis mafia we“ before March 16, 2012, when the Supmme Court ai’Tennessce



issued a public censure agains? Ml: Cody far the issues arising out ol’Mr. (Eucly’s mpmsentaténn

before Chancellor Evans.

'2. In his argument below the court, Mr. Cindy asgm'm becauszz 1m: Chémcery Courz

found. no conflict in its Order entered June 225 2007, everyihing entered after this order regarding

any conflim is void.

3. The Public (lemme at“ thtz Supremc Omit": of Tcmmssee and the {Retard of

Professional Respt‘msibillty Hearing Panel m‘ljudicmian ol‘Novembcr M, 20‘: l , am not balms

{hi}; court. As such, this calm finals all argmncnm relawd to the proceedings Wlwmin Mr. Cody

mpmgenmd Pee W662 and Ms. Braxlen, including Mr. Cody’s issue my mom as previuusly

adfisdicatcd 21ml enforced by the Tam-lessee Supreme Court. Remaining isgues, as defined by Mil“.

Codyg are:

3. Whether the Bnaril of Pi‘mi’essional Mspansibili‘cy had probabla Cfll‘iSfii {(3

bring suit; as; addmssead by Mr. Cody in his isssue #4.

b. Wlwllwr the P‘ancl violat‘cé MT, Cindy’s rights of due process and equal

promcfion by issuiawg a proiective order pruhibiling the disccvary of

evidence involvlag Mr. Cody‘s arguments regarding the Chancary (hurt

Judge’s Failure to abide by Rule 63 of the Rules 0f Civil Pmcedure, as

addressed by Mr. Cody‘s; in his issue #2.

c, . Walker the: {land’s findings were in excags Of ilgjtulsdie‘iiont impmperl}!

failed to Rely upon res judicata by fhiling to abide by that ruling, aftlae

Chamcery Cami, as addregstcd by Mr. Cindy in his issue #3.

cl! Wheil‘ier ills {Jami 1156(1th proper siamlmfi (afreview? as addx‘emed by Mr.

Cody‘s in his issucc #5.

e. Wl‘mihet‘ {he evidimce was sulficiea‘fi; m 3113333011 the, Panel’s findings, as;

addressed by M1: Cindy in his fame #6.

2. In regards to whether the board of pmfassiotxal responsibility had probable cause

to bring Emil“, this cauri finds firm Board {71“ Professional Responsibiliiy aroma properly under

Supreme {1011111911116 99 §§ 8.1 and 1 L1 in bringing I‘m/Ell its action agains: Mr. Cody, as Mr.

Cindy is subjec! to {he disciplinary jurisdiclion of the Court, the l30ard, panels. the district _

cmnmittecs and l-learing Panels astablislmd within Supreme Court Rule 9‘ As well, as grated in

Rule 9, § 1H, Lhasa “acts or omissicsns by an aliomey, whisk violma {he Rules of



Professional Conduct of the: State m" Tennessee, shall constituie sniszconduct and shall be grounds

for (lisciplim, whether 0: no: the act or omission occurred in the course of 2m attomcywcliem

relationship." This court :lincis the Board Of Pml‘czssionai resmmsibility had prepay 031851": {(3 bring,

disciplinary action against Mr. Cody Lind er them: rules.

3. AddeSiug whether Elm E-learing Panel abused its discretion in granéing {he .lTltizu‘d

of Prol‘esaional Regpensibiliiy’s Malian far a Prol'ecliw: Order, this court finds that Hearing Fame]

dici ml abuse its discretinn. The l‘ieafing Panel found the requests for cii3c0VE-ry made: by Mr.

Cody were: outtgide the scope of the Hearing Panel‘s proceading, and, further, farm? {has issues

had 21.130 lawn pravinusly delermined in the Panel’s mder granting in part and denying, in part

partial ssummary j udgment.

4. Mr. Cody alga al leges the Hearing {Jamal improperly failed to raly upon res

indicate; and the: Panel’s findings, wars in amass of the Panel’s j‘ugidicfion. As argueé by the

Board, ciling llfassmgil’ v. Scaff, ”2’38 S.W.2d 6293 a163l~632,1he dmlrim: ol‘ms judicma applies

to flame matters; which {he same parties or their privies (an the same Gauge 0'? Milan as to issues

which were or could have been litigated Here, the Hearing Panel is not to determine Wlwlihfiii‘ i:

is awmpfiate :0 disqualify an mummy; rather: the Healing Panel determines whethe? an aimrmy

violated the rulszg of profcgsimnai 0011111101, and, if 30. Wlimlzer and What form of‘clisciplinaty

atelier: should be taken These are entirely differem issues, and ihft- Hearing Pane} appropriamiy

determined the issues hefoz'e it, 215 it was not l‘equii‘eé to abide by the rulings Offl‘ilfl Chancery

(£01111. -

5. In regards t0 whether the game] used that proper giandml of reviaw, rim court

Finds. Elli: Hearing Panel appropriately and infifipczadentiy a'eviawed and adjudicatmfi the evizfience

prwenmd before it rather ihm‘l reviewing the dcuisicms {)Fihé‘, Chancery Court This court finds 110

bagig for Mr, Cody‘s asgem‘ion the Panel used an lmpmpm stalzdm’d of I‘fi‘l’lewa as the Fleming

Panel, pursumit to ”lfeamessee Supreme (3mm Rule 9, does .th review the digcmion m finciings

of another tribunal.

6. Finally, Mr. Cody alleges film evidence was 1101 $L1'fiicieni 10 51:33pm“: “the Hezaz'ifig

Panel’3 findings. The Hearing Panel found mew was a ctmflici ref interes‘i belwem iwo current '

clients, pursuam in Rule 1.? (a) of the Rules of l?r0fessional Sawdust basal-2d, in part, upon Mix

Cody’s enmimicd representation (3103:1113: same climns at issue in a disciplinary pmmeding whim

resulted in a public censure againsl him. The proofbei‘orc {he .l-learing Panel included several



exhibits which placed Pee Wm and Ms. Braxmn in pesiticms directly advame to one amther; in

addiiion, Mr. Cody admitted his federal compiaint incindged damages sgughi wherein Pee Wei:

{awed Ms. Braxmn a sum of money. Mr. Cody fajis to Show the Hearing i’anfii’s cimisien is; wither

arbitrmy car capricious or characterized by abuse ofdiscreiian or dearly unwam‘amed exercise of

discretian; or unsuppmrmd by cviécmcc: which is both submautiai and smteriai in me light of the

entire recerd,

7' In rtwicw (3f the Hearing Panel’s; decision. thia court does 1:101 find the pami’s

findingg, infemnces, conciusiens, 03° decisitms are in viciiatim oi‘mnstiiutionai 0r g‘ialutmy

provisions, in excess of [hit pancii‘a jurisdiction, made upon aniawfizi procedure, arbiltary or

capricimus or characterized by 2m abuse oi’discretion or cleariy umwmmnwd exm‘ciae (if

disarming, or unsuppomd by evidence whiah is bath substmiiiai and maim‘ia! in light of thc {safer

mmrd. "Hie Cam": finds The i-ieai'ing Panel‘s; findings afflict and comciasioas {if law are iiiliy

supportizd by the evidmace presented in this matier and ravarsai 01* rmdificmion of the i-icaring

i’anei’s decision is simpiy not warranted,

8. Mr. Coéy faiied m (iezrnonmra‘te the i-‘iemiiig Panei’s cmmiusions were not:

smpportcd by substantial and malei'iai evidence or E11631“ de‘CiSifil‘] was arbiimry and capricious.

Mr. Cody’s snspansion is fully suppm'tad by {he {was and this; Cam must not substimie. its

judgimnt for that of the panel am 10 {he weight of [he ifi’idchfi on questions; 01” fact.

9. Thifi {301m AFFERMS the decision of‘ihc Heariiig Panci and {13585333 casts; in Mr.

Cody.

ET IS so GREEN-Eli). this the Him day (ii-“Www m 2914.

Kmfii/mW
HONORAMQN R, A81";


