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ORDER

This matter came before the Court for final hearing on June 28, 2019 on the Petition for
Appellate Review of the Petitioner, Robert L. Booker. After hearing the presentation and

argument of Petitioner and counsel for the Board, as well as the record as a whole, this Court

makes the following findings of fact and conclusions of law:

A. FINDINGS OF FACT
L. Petitioner Robert L. Booker is an attorney admitted by the Supreme Court of

Tennessee to practice law in the State of Tennessee in 2006.

2 Milton Hendrix possessed a collection of audio recordings and sheet music, which

had belonged to his deceased brother, James Hendrix. Mr. Hendrix hired Petitioner to assist in

selling the collection. Petitioner took possession of the collection and unsuccessfully attempted

to negotiate its sale.



3. Mr. Hendrix filed a complaint against Petitioner with the Tennessee Board of
Professional Responsibility on August 17,2015,

4, On July 19, 2016, the Board filed a Petition for Discipline against Petitioner on
based upon the complaint filed against him by Milton Hendrix (No 42813-6-BG). Petitioner
filed a response on August 8, 2016.

5. The Board filed a Supplemental Petition for Discipline against Petitioner on
November 22, 2016 based upon complaints filed by David Maland (No. 37811-6-BG), Judge
Ron Clark (No. 36891-6-BG) and E. 1.. Jenkins (No. 40384-6-BG). Petitioner filed a response
on January 25, 2017,

6. The Board moved for partial summary judgment regarding the complaints of
David Maland, Judge Ron Clark and E. L. Jenkins. The Hearing Panel granted the motion on
March 19, 2018 and later denied Petitioner’s motion to alter and amend.

7. In granting the motion for partial summary judgment, the Hearing Panel found
Petitioner had violated Texas Rules of Professional Conduct 1.01, 1.04, 8.01 and 8.03 in
connection with his representation of clients in Texas. A disciplinary proceeding was instituted
against Petitioner in the Federal District Court for the Eastern District of Texas and he was
barred from practicing in such court for three years; the discipline was affirmed by the Firth
Circuit Court of Appeals. The Hearing Panel held offensive collateral estoppel precluded

Petitioner from relitigating issues previously decided in Texas courts.

8. A disciplinary hearing was conducted on April 9, 2018.
9. On April 11, 2018, the Board filed a Motion to Amend to Conform to the

Evidence to allege Petitioner violated RPC 1.7 (conflict of interest) in that he represented



multiple parties that were in conllict with each other and he threatened to sue Milion Hendrix
while still representing him.

10.  The Hearing Panel, in its Findings of Fact and Conclusions of Law found, by a
preponderance of the evidence, Petitioner violated the following Rules of Professional Conduct:
RPC 1.4 (communication): 1.7(a) {contflicts of interest); 1.16 (terminating representation); 8.1(a)
(bar admission and disciplinary matters): and 8.4(a) and (¢) (misconduct).'

11. Pursuant to ABA Standard 9.22, the Board found the following aggravating
factors present: (1) dishonest and selfish motive; (2) multiple offenses; (3) pattern of misconduct:
(4) substantial experience in the practice of law; and (5) prior disciplinary offenses as set forth in
the orders from the Texas courts,

12, The Hearing Panel stated Petitioner was “dishonest and deceitful with the Panel
during this disciplinary proceeding.” The Hearing Panel found Petitioner presented no evidence
in support of mitigating circumstances.

13. The Hearing Panel suspended Petitioner from the practice of law for three (3)
years and. as a condition of reinstatement. required him to pay restitution to E. L. Jenkins in the
amount of $136,275.00.

14. Petitioner filed his Petition tor Appellate Review on November 19, 2018. The
Board filed its Response to Petition for Review on or about February 7, 2019,

15.  In his Petition for Appellate Review, Petitioner alleges numerous “irregularities”
and “‘substantive violations:” (1) material, prejudicial variance; (2) double jeopardy; (3) lack of

jurisdiction: (4) arbitrary and capricious application of RPC 1.7 and 1.16; (3) violation of right to

'"The Hearing Panel found the Board did not meet its burden of proving Petitioner violated RPC 1.1 {(competence}
and 1.3 (diligence) in the Hendrix matter. However. as previously held in granting the Board’s moticn for partial
summary judgment, the Panel found the Board did meet its burden of proving Petitioner violated Texas Rules of

Professional Conduct 1.0) (competent and diligent representation).




confront witnesses; (6) violation of the full faith and credit clauses; (7) wrongfully allowing

Board counsel

to testify as a fact witness; (8) excessive and unreasonable sanction; (9) allowing

inadmissible hearsay; (10) surprisc, bad-faith and unfair practices: (11} prosecutorial misconduct;

and (12) selective prosecution.”

16.

In his Appeal Brief, Petitioner raises various issues, as summarized: (1) whether

the Board provided sufficient proof Mr. Hendrix initiated the Complaint and terminated his

relationship with Petitioner; (2) whether there existed a conflict of interest; (3) whether the

Hearing Panel’s grant of partial summary judgment was proper: and (4) whether the evidence

necessary to suspend an attorney’s right to practice should be “beyond a reasonable doubt.™

conclusions of

review for this

B. CONCLUSIONS OF LAW

Having made the aforementioned findings of fact, this court makes the following
law. First, Tennessee Supreme Court Rule 9, section 33.1(b), states the standard of

matter, in pertinent part:

(b} The review shall be on the transcript of the evidence before the hearing panel
and its findings and judgment. If allegations of irregularities in the procedure
before the hearing panel are made, the trial court is authorized to take such
additional proof as may be necessary 1o resolve such allegations. The trial court
may, in its discretion, permit discovery on appeals limited only to allegations of
irregularities in the proceeding. The court may affirm the decision of the hearing
panel or remand the case for further proceedings. The court may reverse or
modify the decision if the rights of the party filing the Petition for Review have
been prejudiced because the hearing Panel's findings, inferences, conclusions or
decisions are: (1) in violation of constitutional or statutory provisions; (2) in
excess of the hearing panel's jurisdiction; (3) made upon unlawful procedure; (4)
arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion: or (3) unsupported by evidence which is both

*This Court has

previgusly addressed Petiticner's allegations involving material, prejudicial variance; double

jeopardy: lack of jurisdiction; violation of right to confront witnesses; and violation of full faith and credit clauses.
These issues will not be revisited herein.
*In his brief, Petitioner also alleges a violation of the full faith and credit clavses, which, as stated above, will not be

considered herein.



substantial and material in the light of the entire record. In determining the
substantiality of evidence, the court shall take into account whatever in the record
fairly detracts from its weight, but the court shall not substitute its judgment for
that of the Hearing Panel as to the weight of the evidence on questions of fact.

2. “In 1ts broadest sense, the standard]s in (4) and (5)] require[] the court to
determine whether the administrative agency has made a clear error in judgment. An arbitrary
Jor capricious| decision is one that is not based on any course of reasoning or exercise of
judgment, or one that disregards the facts or circumstances of the case without some basis that
would lead a reasonable person to reach the same conclusion.™ Hughes v. Bd of Prof’l
Responsibility, 259 S.W.3d 631, 641 (Tenn. 2008) (quoting City of Memphis v. Civil Serv.
Comm 'n of Memphis, 216 S.W.3d 311, 316 (Tenn. 2007)) (emphasis in original).

3. Rule of Professional Conduct 1.4 (communication) provides:

{a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to
which the client's informed consent, as defined in RPC 1.0(e), 1s required
by these Rules;

(2) reasonably consult with the client about the means by which the client's
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when
the lawyer knows that the client expects assistance not permitted by the Rules of
Professional Conduct or other [aw.

4, Rule of Professional Conduct 1.7(a) (conflicts of interest) provides:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a chient if:




(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each aftected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing,

{c) A lawyer shall not represent more than one client in the same criminal case or
juvenile delinquency proceeding, unless:

{1) the lawyer demonstrates to the tribunal that good cause exists to believe that no
conflict of interest prohibited under this Rule presently exists or is likely to exist;
and

(2) each affected client gives informed consent.

b3 Rule of Professional Conduct 1.16{(d) (declining or terminating representation)
provides:

(d) A lawyer who is discharged by a client, or withdraws from representation of a client,
shall, to the extent reasonably practicable, take steps to protect the client's interests.
Depending on the circumstances, protecting the client's interests may include: (1)
giving reasonable notice to the client: (2) allowing time f{or the employment of other
counsel; {3} cooperating with any successor counsel engaged by the client; (4)
promptly surrendering papers and property to which the client is entitled and any
work product prepared by the lawyer for the client and for which the lawyer has been
compensated; (5) promptly surrendering any other work product prepared by the
lawyer for the chient, provided, however, that the lawyer may retain such work
product to the extent permitted by other law but only if the retention of the work
product will not have a materially adverse affect on the client with respect to the
subject matter of the representation; and (6) promptly retfunding any advance payment
of fees that have not been earned or expenses that have not been incurred.

6. Rule of Professional Conduct 8.1(a) {(bar admission and disciplinary matters)
provides:

An applicant for admission to the bar, or a lawyer in connection with a bar admission
application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

7. Rule of Professional Conduct 8.4(a) and (¢) (misconduct) provides:

It 1s professional misconduct for a lawyer to:




(a) violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

8. “If the hearing panel finds one or more grounds for discipline of the respondent
attorney, the hearing panel’s judgment shall specify the type of discipline imposed: disbarment
(Section 12.1), suspension (Section 12.2), or public censure (Section 12.4). . . . In determining
the appropriate type of discipline, the hearing panel shall consider the applicable provisions of

the ABA Standards for Imposing Lawyer Sanctions.™ Tenn. Sup. Ct. R. 9, § 15.4(a).

9. The ABA Siandards for Imposing Lawyer Sanctions provide for “Failure to Avoid

Contlicts of Interest[:]”
Absent aggravating or mitigating circumstances]:] . . .

Suspension if generally appropriate when a lawyer knows a conflict of interest and does
not fully disclose to a client the possible effect of that conflict, and causes injury or
potential injury to a client.

Reprimand is generally appropriate when a fawyer is negligent in determining whether
the representation of a client may be materially affected by the lawyer’s own interests, or
whether the representation will adversely affect another client, and causes injury or
potential injury to a client.

ABA Stds. Imp. Law. Sanct. 4.32, 4.33.

10. The ABA Standards for Imposing Lawyer Sanctions provide for “Lack of
Candorf:]”

Absent aggravating or mitigating circumstances[:] . . .

Suspension is generally appropriate when a lawyer knowingly deceives a client, and
causes injury or potential injury to the client.

Reprimand is generally appropriate when a lawyer negligently fails to provide a client
with accurate or complete information, and causes injury or potential injury to the client.




ABA Stds. Imp. Law. Sanct. 4.62. 4.63.

11. The ABA Standards for Imposing lawyer Sanctions provide for “Failure to
Maintain Personal Integrity[:]”

Absent aggravating or mitigating circumstances[:] . .,

Suspension is generally appropriate when a lawyer knowingly engages in criminal

conduct which does not contain the elements listed in Standard 5.11 and that
seriously adversely reflects on the lawyer's fitness to practice.

Reprimand is generally appropriate when a lawyer knowingly engages in any
other conduct that involves dishonesty, traud, deceit, or misrepresentation and that
adversely reflects on the lawyer’s fitness to practice law.

ABA Stds. Imp. Law. Sanct. 5.12, 5.13.

12, The ABA Standards for Imposing Lawyer Sanctions provide for “Violations of
Other Duties as a Professional[:]”

Absent aggravating or mitigating circumstances{:] . . .

Suspension is generally appropriate when a lawyer knowingly engages in conduct

that is a violation of a duty owed as a professional and causes injury or potential
injury to a client, the public, or the legal system.

Reprimand is generally appropriate when a lawyer negligently engages in conduct
that is a violation of a duty owed as a professtonal and causes injury or potential
injury to a client, the public, or the legal system.

ABA Stds. Imp. Law. Sanct. 6.12, 6.13.

13 “In imposing a sanction after a finding of lawyer misconduct, a court should
consider the following factors: (a) the duty violated; (b) the lawyer’s mental state; (c) the
potential or actual injury caused by the lawyer’s misconduct; and (d) the existence of aggravating

or mitigating factors.”™ ABA Stds. Law. Sanct. 3.0.

C. RULING

1. In review of the hearing panel’s decision, the Court does not find the Hearing

Panel arbitrarily or capriciously applied Rule of Professional Conduct 1.7 by, as alleged by




Petitioner, finding a conflict of interest in the absence of any allegation or evidence regarding
such. At trial, Petitioner testified he represented Mr. Hendrix and his three sisters. He further
testified regarding the existence of a conflict of interest among his clients. Specifically, he
acknowledged writing a letier to the Board investigator concerning the conflict of interest. The
letter, which was submitted as an exhibit at trial, states in pertinent part:

[The] original reason [Petitioner] became involved was duc to illegal or
subversive actions of Milton Hendrix. Therefore, it was insisted that as part of the
representation in this matter, [Petitioner] would take physical possession of the . .
. music collection.

Since Milton Hendrix had already illegally sold some of the Music Collection
without the permission of his sisters and against the integrity of the Master
Recording Purchase Agreement, it was demanded that [Petitioner| take physical
custody of this property: and all funds were required to be paid through his
Attorney Trust Account. . . .

According to the owner of the Successor Record Company, they were forced to
pay an additional Four Thousand Dollars ($4,000.00), which amount was outside
the Bulk Sales Agreement, to the Great Escape, in order 1o recover the Recordings
and Promotional Matcrials that were illegally sold by Milton T. Hendrix.
However, 1) Milton Hendrix did not obtain any consent or permission from his
three (3) sisters; . . . 5) Milton T. Hendrix kept absolutely ALL of the monies from
this illegal sale for himself.

Milton T. Hendrix knows full-well that his three (3) Sisters, Ms. Owens, Ms.
Harris and Ms. Claybrooks are entitled to receive EQUAL SHARES of the
proceeds from the Bulk Sales Agreement; and Milton T. Hendrix knows full-well
that the Carrie Records materials and James Hendrix Collection are presently
under Contract. Yet, Mr. Hendrix continues with his dishonest and subversive
attempts to both exclude his sisters from their fair share of the proceeds; and he
continues his attempts to illegally sell portions of the Corpus from the Master
Recording Purchase Agreement to other private music collectors for his own
personal and selfish gain.

Despite Petitioner’s knowledge of the conflict, he did not provide any documentation showing he

obtained the informed consent of his clients in writing to continue the representation.



2. The Court does not find the Hearing Panel arbitrarily or capriciously applied Rule
of Professional Conduct 1.16 regarding terminating representation. The August 17, 2015
Complaint Form submitted by Milton Hendrix indicates he sent to Petitioner, via centified mail, a
letter discontinuing legal representation and requesting return of the music collection. However,
Petitioner failed to return the property. Instead, he submitted a letter to Milton Hendrix
demanding he execute a Written Authorization and Confirmation agreement for Petitioner to
continue representing Hendrix.  He further threatened, if Ilendrix failed to execute the
agreement, he would file a Declaratory Judgment Action and scek an increased attorney fee.
Following discharge by Mr. Hendrix, Petitioner failed to “take steps to protect the client’s
interests.”

3. The Court finds no procedural irregularity in allowing the Board to file a post-
hearing motion 1o amend the pleadings to conform to the evidence to allege a conflict of interest.
Insofar as Petitioner challenges the qualification of the Board's disciplinary counsel. this issue is
moot given the prior substitution of Jerry Morgan for Alan Johnson. Insofar as Petitioner claims,
in the Motion to Amend to Conform to the Evidence, disciplinary counsel became both a fact
witness and prosecuting advocate, the Court finds no merit in this argument, as the to-be-
conformed-with evidence 1s not testimony of disciplinary counsel.

4. Petitioner challenges the level of discipline imposed by the hearing panel. This
Court finds the panel appropriately reviewed and applied the ABA Standards for Imposing
Lawyer Sanctions as well as the relevant aggravating factors in determining the punishment of

Petitioner.



5. Petitioner seems 1o allege the hearing panel erroneously admitted hearsay
testimony. However, Petitioner fails to further identify the alleged error to allow review by this
Court.

6. The Court finds no evidence to support Petitioner’s vague allegation the Board
engaged in surprise, bad-faith and unfair practices.

7. Petitioner alleges prosecutorial misconduct arising from three actions: (1)
changing legal theories regarding hearsay admission on the eve of the hearing: (2) falsely
alleging Milton Hendrix made the complaint; and (3) sceking consecutive punishment for
conduct occurring in Texas. The Court finds no cvidence of prosecutorial misconduct. The
Board sufficiently proved Mr. Hendrix initiated the complaint, Petitioner has failed to
specifically identify the allegedly-changed theories. and, as noted above, the Court will not again
address Petitioner’s double jeopardy claim.

8. The Court finds the Board successfully demonstrated Mr. Hendrix terminated
Petitioner’s representation and initiated the complaint against Petitioner. At tnial, the Board
submitted as exhibits the August 17. 2015 Complaint Form electronically signed by Milton
Hendrix, the September 16, 2015 handwritten letter from Milton Hendrix to Board investigator
Elizabeth Garber, and the November 7, 2015 signed letter from Milton Hendrix to Elizabeth
Garber. The Court finds no merit in Petitioner's allegation regarding falsity.

9. Due to offensive collateral cstoppel, the Iearing Panel found Petitioner was
precluded from relitigating various facts found by the United States District Court for the Eastern
District of Texas and the Fifth Circuit Court of Appeals. At the final hearing, the Hearing Panel
allowed Petitioner to testify regarding his alleged inability to fully participate in the Texas

proceedings; the Panel correctly noted the Texas disciplinary hearings were reviewed numerous




times and found Petitioner had failed to present sufficient evidence to demonstrate he was unable
to appear in the Texas courts. Because the elements of offensive collateral estoppel have been
met," the Court finds the Hearing Panel properly granted partial summary judgment to the Board.

10. The Court finds no evidence to support Petitioner’s allegation he was “unfairly
“targeted’ by an overzealous Disciplinary Counsel.” As noted above, the Hearing Panel found
Petitioner violated five of the seven rules alleged by the Board and, as outlined below, this Court
has herein has affirmed the decision,

11. Finally, the Court finds without merit Petitioner’s contention the evidence
necessary to suspend an attorney’s right to practice “must be of a quality and quantity akin to the
proof beyond a reasonable doubt standard in criminal cases.” Supreme Court Rule 9 provides,
“In hearing on formal charges of misconduct, Disciplinary Counsel must prove the case by a
preponderance of the evidence.” Tenn. Sup. Ct. R. 9, § 15.2(h).

12, In review of the hearing panel’s decision, this Court does not find the panel’s
findings, inferences, conclusions or decisions are arbitrary or capricious. The Court finds the
hearing panel’s findings of fact and conclusions of law are fully supported by the evidence
presented in this matter and reversal or modification of the hearing panel’s decision is not

warranted.

To prevail with a collateral estoppel claim, the party asserting it must demonstrate (1) that the
issue to be precluded is identical 10 an issue decided in an earlier proceeding, (2) that the issue to
be precluded was actually raised, litigated, and decided on the merits in the earlier proceeding, (3)
that the judgment in the carlier proceeding has become final, (4) that the party against whom
collateral estoppel is assertcd was a party or is in privity with a party to the earlier proceeding, and
(5) that the party against whom collateral estoppel is asserted had a full and fair opportunity in the
earlier proceeding to contest the issue now sought to be precluded.
Mullins v. State, 294 S W .3d 529, 335 (citations omiited).




13 Petitioner failed to demonstrate the hearing panel’s decision was arbitrary and
capricious. Petitioner’s suspension is fully supported by the facts and this Court must not

substitute its judgment for that of the panel as to the weight of the evidence on questions of fact.

14.  This Court AFFIRMS the decision of the hearing panel and assesses costs to
Petitioner.
It is so ordered this \ day of A—va—-cL » 2019,

e, e

Senior Judge Don R. Ash
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